Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionThe Google "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



KM/- 




^ârfuA^ 




s 



A 



■s. 



•I |i 



. -1 



DECISIOITN 



^* 



OF THE 



mmi GODRt VICMDMIR4LÏÏ COURT & RANKRUPTGY M 



OF 



MAURITIUS. 




DB 



•^ 



U COUR SDPRÊHE. DE U COUR DE VICE4IIRM 



ET DE 



LU COIIR DES FAILLITES 



DB 



1867. 



EDITED BY A. PI8TOK, 



▲XTOBHET AT LAW. 



MAURITIUS. 

L OHANNELL'S STEAM PBINTINO ESTABLISHMENT, lOTTDBIIlBE STfiSET., 



\. 



% 



«v% 




JUDGMENTS OF THG SUPREilE m OTHER COURTS 



or 



MAURITIUS, 



EDITED 



BY A. PISTON, ATTORNEY AT LAW. 



m^itf. 
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Obdbe, — Pbiyiliges, — Geks de sbetice, — ^Ap- 
pel d'UIT JlTGEMENT DU MaSTBB. 

Les êolairet des gens de service ne sont privilégiés 
que pour les deux années (Vannée échue et ce qui 
est au de Vannée courante) qui ont immédiatement 
précédé la mort ou Vemrooriation du débiteur. 



Oe jprivilège n'existe pas pour les salaires qui ont 
précédé une saisie des biens du débiteur. 



Obdbs, — FBiYiLBaEs, — LjlBOBebs akd Seb- 
TAWTS,— Appeal fboh a Judgment op the 
Masteb. 

17ie wages of laborers or servants are secured by 
privilege only for the two years (one full year 
and the running year) which^ have immediately 
preceded the decUh or expropriation of the debtor, 

fuch privilege does not exist for wages preceding 
the seizure of the debtor's property. 



A. LAMABBE,— Appellant. 



versus 



A. ^OLY AKD Obs., — Bespondents. 



Before : 

Honorable Mr. Justice Colin and 
The Honorable Mr. Justice Abkaud. 



S. J. DOUGLAS,- 
J. BOUCHBT, 

E. LxcLÉzio, 

V. BoULLÉ, 



-Of Counsel for Appellant. 
-Appellant's Attorney. 
-Of Counsel for Bespondents, 
-Bespondents* Attorney. 



1st February 1867. 

This was an Appeal entered by Adrien La- 
marre, against a certain Order or Judgment of 
Mr. Esnouf, Master of the Supreme Court, ander 
date 6th August 1866, 'in the matter of the 
^* Contredits '* to the provisional distribution by 
way of ** Ordre " of the sale price of the Estate 
Village, situate at " Vallée des Prfttres," and 
awarded to Antoine Théodore Joly, on the 20th 
of April 1865, for the sum of $\ 1,875. 

The reasons of Appeal set forth by the Appel- 
lant who claimed, by privileges» wages from June 
1862 to April 1863, may virtually be, and were,da« 
ring the arG;uraent, reduced in reality to this one 
point, whether the /appellant's claim was a privi- 
leged one ; and the solution of the question de- 
pended upon this : whether the Master was right 
m decreeing that the time for which the Appli. 
cant's wages were due, was not included witnin 
the time (a year past and the current yt'ar) 
which renders such claim payable by preference 
out of the sale price of the Estate. 

~S. J. Douglas, for the Appellant, contended 
that the claim was privileged, and came within 
the time mentioned by the Article 2,201 CODB 
CiVTL. His client had obtained a Judgment, 
and although the Estate seized so far back aa 
1856, had only been sold in 1865» yet the in- 
fluence of the privilege must be thrown back to 
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SeckoD from the date of tbe Judgment. Although 
eiting no direct authority on this peculiar point, 
lie referred to ; 

DuEAWToK, Vol. 19, No. 63. 
Dalloz, Eep- Vo. Priv. 212. 
Pont, dea Priv. & Hyp. 1, § 91. 

E. Leolezio, for certain Reopondenta, Per- 
dreau aad Widow Dioré, contended that there 
would be no end of Privileges, if every man who 
got Judgment, could year after year, claim a pri- 
vilege ; the law had 6xed a terminvs à quo. The 
Appellant's authorities, which were not on the 
paragraph which ruled the matter, were, if pro- 
perly read, quite in favour of the Respondent, 
and decidedly so wheu applied to the article itself. 

£ Pellebeau was heard on the same side. 

J. Colin and G- Guibebt claimed their Costs 
as coats of " Ordre." 

JUDGMENT. 

The Article 2,101 — 4th Par., gives a priyilege 
'* sur la généralité des meubles *' to '* les salaires 
des geuB de service, pour Tannée échue et l'année 
courante ; " and Article 2,104 holds that the 
privilege set forth in article 2,101, extend over 
real as well as personal property. 

But from what moment is tbe " année échue " 
and " année courante " to reckon ? Evidently 
from the moment that the servant began his ser- 
vice when the event, out of which arises the pri- 
yilege, happens within the year after. But when 
several years have elapsed, and the servant's 
wages have become due, can he bring forward 
the time when they have been running, so as to 
bring it nearer to the event which gives rise to 
the exercise of the privilege ? 

If this were so, the consequence might be this, 
that one set of servants might have a privilege 
for. say, 18 months, then another set, and then a 
third eet, and bo on ; and the sale price of 
the Estate be eaten up by privileges which, it 
does not ap(ear to us the Code contemplated, to 
the extent which the theory of the Appellant is 
driven to carry them to. 

If the article is carefully read, it will be seen 
that the event which is contemplated as giving 
rise to the exercise of the servants' privilege, and 
of the privileges of those provided for by the 
other paragraphs of the same articles, is the death 
of the proprietor of the moveable property which 
is to be sold to meet such claim. 

The spirit of the article has been found to ap- 
ply to certain other determined events, and such 
as the sale of a real Estate, the owner thereof 
being turned out of the Estate when the eame is 
sold, not when it is seized. 

That is perfectly proper and not illogical ; but, 
still, it is the sale of the Estate, that is the actual 
expropriation of the owner thereof, which must 
be the terminus à quo from which, reckoning 
backwards, the privilege should extend, covering 
then the running year, plus one full year due. 



This view of the question tallies with the spirit 
of the Law which, whilst giving a 'privilege 
to servants and others, fur a limited period, has 
declined to carry such privilege over a longer pe* 
riod 

This privilege is a very strong one, it takes 
priority over hypothecs, and therefore must be 
restrained within the strictest boundaries set to 
it by the Law. 

The Appellant urged that the estate was seized 
since 1 850, but it was not sold ; the owner was 
not dead, or expropriated, it might full well be 
that altho' the Estate was seized, it might not be 
sold at all ; and the result would be fraught with 
danger to all hypothec holders and other real 
creditors if a pririlege which, from the letter and 
spirit of the Law, ariees at the death of the owner, 
or say at his expropriation, could be carried bade 
over years and years to the date of a seizure. 

No authority was quoted in support of tlie 
Appellant's view, which applied directly to the 
special privilege before us, but it was attempted 
to argue, firom an authority applying to another 
privilege, that the Appellant's right might be 
reckoned as he attempts to reckon it. ** 

Even as applied to that second privilege, Mr. 
PoKT, par. 91, is not quite in favor of the Ap- 
pellant. He admits that; if the shop-keeper's 
action had been brought and its result delayed, 
on account of legal delays, until after the expiry 
of the six months or the year, as the case may 
be, the creditor should not be dej^rived of hia 
privilege, that is true ; but he, at the same time, 
distinctly lays down that '* le privilège ne pour- 
" rait s'appliquer à des fournitures autres que 
'' celles faites pendnnt l'année < u pendant les eix 
'' mois qui ont précédé immédiatement l'une ou 
'' l'autre de ces dates " ;— and he cites a decision 
of the Court of Boedsaux to that effect. 

In this case nothing shows that Mr. Lamarre 
cou'd not, after getting his judgment, force the 
executiou of the same ; if he chose to wait, no 
one compelled him to wait, do legal delays inter- 
fered to check tbe exercise of his privilege. 

And that is exactly the view of Dubantoit, 
who admits that '' le marchand en gros ne peut 
être privé de son privilègr* parceque l'instance, la 
saisie et la vente des meubles, à sa requête ou à 
celle d'autres créanciers, ont entrainé des lon- 
gueurs ; " because " ces longueurs ne sont pas de 
son fait ; elles sont le résultat des dispositions 
de la loi, etc., etc." 

And when he speaks of the particular privilege 
which is before us, he says distinctly that if the 
wages due to the '* gens de service " are due for 
a year anterior to that which immediately prece- 
ded the ''année courante," the claim, though 
preserved, would exist as a claim, no doubt, but 
not as a privilege, for otherwise '* il faudrait al- 
ler jusqu'à dire que le domestique pourrait venir 
exercer le privilège pour une année de gages dÛB. 
depuis 20 ans. et plus encore, parceqùe la créance 
aurait été utilement conservée par une recon 
naissance du débiteur." 
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The only qaestion lefr,theD, is whether we can 
poBsiblj asBimilate the seizure of an Estate to 
the owner's death : Assuredly not ; the sale of 
the Estate may and has been so assimilated ; for 
bj the sale of the Estate the owner is divested, 
and this may be so far called a legal demise quoad 
the Estate ; but thn seizure of t lie Estate does not 
direst the owner who may legally pay the debt up 
to the yerj last moment, and get the seizure erased 
then, and who, if the seizure though effected is, as 
it yery often is, not carried on, may one year 
have one ba'ch of " gens de service '* who leave 
him or are dismissed, then another batch ; and 
what would become then of the essense of that 
species of privileges which, in the words of Du- 
BAiTTOK, exists for claims '* qui seraient récentes 
ou d'une date peu ancienne," and according to 
the letter and spirit of the law, are clearly intend- 
ed, all of them* to be for a limited time, so that 
the bulk of such privileges should not be dange- 
rously large for the hypothec creditors. 

We, therefore, think the Master was right to 
refuse to allo^ the Appellant's claim, which is 
perfectly good as a c^m against his debtor, to be 
collocated by preference to the other creditors 
havifig privileged or hypothec rights over the 
** Village** property. 

We dismiss the Appeal, with costs, which, we 
are of opinion, the Appellant should pay. 

We give the purchaser of the Estate his costs 
as costs of Order. 



SVPRKHE COVRl 



Appel d'ttit Obdbe be Jit&e tss Chahbbes,- 

Pbocebvbe. 



Appeal fbom a Judge's Obdeb at Chambbbs,- 

Pbocedube. 



CHAUVIN,— Appellant, 
Ver8U9 

THE CEYLON COMPANY LIMITED,— 

• Bospondent. 



Before : 

His Honor the Acting Chief Judge, and 
The Honorable Mr. Justice Abbtaud. 



J. L. CoLiK, — Of Counsel for Appellant. 
A J. CoLiK, — Appellant's Attorney. 
Hon. V. Naz, — Of Counsel for Bespondent. 
H. Bbbtin, — ^Attorney for same. 

12th February, 1867. 

'^The only point to be decided at present, on this 
!&ppeal, is one of practice. 

An application was made at Chambers on the 
26th NoTomber last by lb CoLnr. The Judge's 



Order, on that Application, was appealed from 
by Felicie Chauvin. 

Notice was given by the Appellant, of her 
Appeal, with a summons to the Bes(:ondents to 
be in Court on a given day. 

On motion by Mr. J. Colin that the Appeal be 
recorded and that it do take its rank on the 
cause paper, 

Hon y, Naz, of Counsel for the Respoodents 
maintained that the appeal should be heard an& 
disposed of instanter. • 

Parties heard, and after considering this mat- 
ter, we have come to the conclusion that Ap- 
peals from Judge's Order should be heard on 
the day on which the Appeal is mentioned, un- 
less the Court be prevented from entertaining 
the Appeal on that very daT,either from pressure 
of other business or from the wish of both par- 
ties that the Appeal be taken up another day. 



BAIL COURT. 



VbNTE de MABCHAlfTDlSBS, — MaKDAT YEBBAL, — 

Pbeutes et Pbesom ptions, «— Appel d'ott 
Jugement de Maoistbat db Distbict. 

Preu/vee et préaom^ldona en vertu desquelles UaéU 
décidé qu^un commerçant était lié panr les achats 
faits pour son compte par son employé. 



Sale op Goods,— Pbincipal and Agent, — Evi- 
dence AND PBE8TTMPTI0N8 TO PBOTE THE 

Agenct, — Appeal fbom a Judgment op Dis- 
tbict Magistbatb. 

Evidence and presumptions in omisequence whereof U 
has been held that a trader was Sound to pay the 
sale price of goods purchased for the account of 
stfch trader by his derk. 



A. BEBNABD,— Appellant, 

versus 

SIJQUET & Co.,-Eespondent8. 

« Before : 
His Honor the Acting Chiep Judge. 



P. L. CHASTELLiEB,^Of Counscl fop Appellant. 
T7. HiTti, — Appellant's Attorney. 
L. Cox , — Of Counsel for Sespondent. 
M. Sauzieb, — ^B>e8pondent'8 Attorney. 



12th February 1867. 

The Appellant, in this case, finds fault with the 
Judgment of the Court below, because the Ma» 
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ftiitAte baa found him liable to the payment of 
JII88.75 for goods sold and deh'yered to him, from 
19tl^October to 10th December 1866, thro' the 
medium of his clerk to whom he allégea he never 
gave aoy authority to that efiect. 

I have carefully weighed the depositiona of the 
witnesaee heard ; one of them, Geo. Jenkins May, 
•wears that he often acted for the Defendant, now 
Appellant in buying goods from Coutanceau A 
Ors ; that the Appellant paid for the gooda so 
bought by him ; tnat he was sent by Bernard to 
Caquet & Co., (Respondents) to buy the gooda 
aie value of which is now claimed ; that those 
ffoodsnrere duly received by the Defendant and 
duly entered in the receipt Book ; that it was by 
order of Bernard, given to Loumeau in his (wit- « 
ness'») presence, that Loumeau drew orders on 
Suquet, for gooda. 

Suquet & Co's elerk aweara to the delivery of 
the goods to May and Loumeau, for Bernard. 

The facts sworn to of the purchase and delivery 
of the goods to Bernard's servants, the entry of 
those goods in the receipt-book of the Hôtel- 
Masse, which Bernard must be in the daily habit 
of referring for conducting the business of hia 
Hôtel, the payments, by Bernard, of accounts for 
goods in like manner purchased from, and deliver- 
ed by other traders, are in my opinion sufficient 
evidence that Appellant's servants were authorised 
to do what they swear to have done with their 
master's authority. Again, the payment by Ber- 
nard of the accounts run up at Coutanceau & ors 
by his servants, on previous occasions, are so 
many ratifications of the acta of his servants and 
which strongly militate in favor of the truth of 
the depositions of the witoesses heard in this case. 

I shall and do, therefore, diamias this Appeal, 
with costs. 



SCPBBME COURT. 



DrvoBCE, — Abaiitdok. 

L* abandon du dommle canjugai poor Vun des épouût 
n* est pas, pa/r lui-même^ tme ccmse de dvoorcsf 
larsqu'tl n* est pas accompagné d'attitrés faits ou* 
trageamts et vnjurietia, 

Jja violation des Articles 212 et 218, et partioulière" 
ment de V Article 214 du 0,0, peut être consider 
récy suivant Us circonstances^ comme un fait outror' 

I gea/n;t et injwrietijx pouvamt motimr le divorce. 



DlTOBCE,— DEBBBXIOlfr 07 THX COKJTJ0AL BOOF. 

Desertion of the conjugal roof by one of (he spouses 
is noty per se, a strident ground for a divorce. Some 
other fact of outrage m/ust he joined vfith it. 

The refusal or neglect hy one of the spouses toper^ 
form the nvuiual obligations laid upon {hem (y 
Articles 212 amd 213, a/nd espedaUy 214 of ihe 
0.0. may be^ according to cvrowmttames^ cormdâr» 



edoê facte ofo/ultrage ouiherimmg a judgment €f 
divorce. 



I..., THE WIFE,— Flaintiir, 



venue 



I..., THE HUSBAND,— Defendant. 



Before: 

Hia Honor the Acmro Chixf Jin>ax, «od 
The Honorable Bf r. Jvsticb Abitaud. 



Thb Hok. H. Eobkig,— Of Counsel for Plaintiff. 
R Lsdizio, Jr.y — ^Attorney for aame. 



(Defendant not appearing.) 



12th February 1867. 

The Plaintiff, maried I..., on the 23rd Sep- 
tember 1862, and on the 16th October imme- 
diately following, the latter deserted the Flam- 
tiff, left her altogether unprovided for, up to 
this day. She has been depending upon her 
parents for her maintenance during the whole 
of that long lapse of time. 

Thus abandoned and unprovided for by her 
husband, the Plaintiff brou^t this action for a 
divorce à vinculo matrimonii. 

The husband has not pleaded to this action. 

The evidence tendered by the Plaintiff shews 
that those facts could not be controverted. 

The Honorable H. Eœnig, on behalf of the 
Plaintiff, therefore moved that the divorce prayed 
for be allowed. 

The condusions of the " MrsnsTiBE Public " 
were favorable to the Plaintiffs demand. 

JUDGMENT, 

It is now settled rule that, in law. desertion 
or abandonment by husband or wife, is not, of 
itself, a sufficient ground for a divorce. {Arlania 
V. Arlanda. Piston's Beports, 1865, pages 3 and 
4.)* Whilst, on the other hand, it is equally 
clear that desertion, joined with some fitcts of 
excès, sévices or injures graves, will warrant a 
séparation de corps or a divorce, in the Colony* 
(Same Case.) 

In like manner, when either husband or wife 
refuses to perform the mutual obligations laid 
upon them by article 214 C. 0. this is ^ r^ffi- 
aent cause fora Divorce. (Axtide 280 0. 0». 
Oilbebt's notes, 27.) 



• See alAo Paere 4—1861 



? • 
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^ As much may be said of tbe mutual obliga- 
tiouB laid on husband and wife by Articles 212, 
218. 

Airticle 212. — •* Les époux se doivent mutuel- 
** lement fidélité, secours et assistance." 

Article 218. — " Le mari doit protection à sa 
^* femme, et la femme obéissance à son mari." 

Article 214.-^" La femme est obligée d'habiter 
avec le mari, et de le suivre partout où il juge 
apropos de résider :1e mari est obligé delà 
recevoir et de lui fournir tout ce qui est né- 
cessaire pour les besoins de la vie, selon ses 
** facultés et son état. 



4( 
« 



On the pretence of his presence being requir- 
ed in the country, the Defendant parted with 
his wife, left the conjugal roof to which he has 
never returned up to this day. 

« 

No sooner had he deserted wife and house, 
that hts personal sqfeUf required that he should 
leave the Island, t During the whole of his ab- 
sence in foreign parts, he led a most dissolute 
life* « 

^ He never wrote to his wife to inform her of 
his movements, though he had left the Island, 
without telling her vmither he was going. 

Before leaving his wife and whilst away from 
her, he never expressed the wish that she should 
either accompany or join him. He left heral- 
together unprovided for. Since his clandestine 
return to the Island, no notice of his wife, or of 
her wants, was ever taken by him/ except it be 
his statement to two of the witnesses heard on 
the enquiry, that his distressed position was 
such that he could never think of taking back 
his wife, whilst the consciousness of guilt, on the 
other hand, hath hitherto deterred and will pro- 
bably deter him from ever returning to one 
whom ho has so cruelly deceived. 

Tinder such circumstances, it is evident that 
the husband cannot perform his part of the 
marria£;e contract, at present, nor does it ap- 
pear likely that he will ever be in a position to 
perform them. 

If so, is the Plaintiff to be for ever unprotect- 
ed by her husband P Is she to be for ever un- 
provided for P Is she to be forever bound to 
one of whom she has every reason to blush, who 
has shewn such disregard to her feelings, and 
for ever blasted her hopes of future happiness P 

This we cannot allow, and conformably to the 
eondusions of the " Minisi^be Public, " we 
allow the divorce prayed for, and order that the 
Plfuntiff do within the delay fixed by Law ap- 
pear before the Officer of tne Civil Status, who 
is hereby authorized to pronounce the divorce 
between purti^e, — on fulfilment of the requisites 
oftl^làw, on this head. Costs against jDefen- 
dant. * 



f 8Ml8e8,ptcea6. 



SUPBEME COCiT. 



Demaitdb vn DnroBCB pah le mabi poub ibcow- 

nUlTE BT SEVICBS BE LA PABT BE SA FBIOCE. 



DeILAND IK DiyOBCE AT THE SUIT OP A HXTSBAKD 
FOE MISCOBDVCT OP HIS WIPE — SŒyiTLffi. 



Z** THE HUSBAND,- Plaintiff, 

Versus 
Z*# XHE WIPE,— Defendant. 



Before 

His Honor the Acting Chiep Juboe, and 
His Honor Mr. Justice Coliv. 



P. L. Chabtellier, — Of Counsel for the Plain- 
E. DucBAT,— Plaintiff's Attorney. [tiff. 



I7th Fehruary 1867. 

This was a suit brought by Z. the husband to 
obtain, against his wife, a decree of divorce à 
vinculo^ on the ground of savitia. 

It is not usual to find suits for a divorce in 
which the wife's cruelty to her husband, her in- 
domitable temper, and violent excesses, form the 
framework of the appbcation. 

The Law, however, makes no distinction ; and 
SavitÙB may be urged as a legal eause for divorce 
by the husband as well as by the wife, but it 
seems to stand to reason that the Court will re- 
quire very strong evidence to show that the 
wife's conduct (her chastity not being impugned) 
is such thab the marriage life has become into- 
lerable to the husband, and that he cannot check 
those excesses or cause his wife to cease moles- 
ting and ill-treatiughim, we are driven, however, 
to say that this Plaintiff has been very ill-used, 
and seems to have acted with patience and kind- 
ness. 

The wife appears to be an habitual drunkard 
and when in tnat condition, not only treated her 
husband, to say tbe least, very harshly, but 
seems, if we are to believe the man servant, and 
we see no reason not to believe him, to have not 
bIwbjb remembered the common rules of decen- 
cy ; she apparently reconciled herself \ei^ easily 
to her moae of life and intemperate habits, for 
Mr. Doyen tells us that she once admitted that : 
" Je suis Boularde, c'est vrai, mais qui n'a pas 
ses défauts"? 

The quarrels between the husband and wife, 
invariably brought on by the wife, took place 
night ana day ; bad the house servants for wit- 
nesses, and were overheard by the neighbours ; 
she, finally, left her husband to go and reside at 
her grand mother's ; once she returned drunk. 
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with no shoes on and dressed in her *' chemise/' 
It would appear also that her intemperance was 
not occasional, but had crown into a constant 
habit ; she concealed the bottles of spirits in her 
press, and under her bed, whilst she struck her 
husband and hurled candlesticks at his head 
with a more than ordinary accompaniment of 
coarse and vulgar epithets ; he seems to have 
been kind, and when she had left him, continued 
to take care of her, so far as she would let him, 
for we have the evidence of Doorga Louis, to 
show that her meals were sent to her at her 
grand mother's house. 

On the whole, then, we are of opinion that 
since a divorce can be granted on the ground of 
sœvîticB, this is a case where it may be granted, 
and we give a decree in favour of the Plaintiff 
who is hereby allowed to apply within the Legal 
delays to the Officer of the Civil Status of Fort 
Louis, who is, by the present decree, authorised 
to proWunce a divorce à vinculo matrimonii be- 
tween this Plaintiff and his wife. 



W. NswTOK, — Of Counsel for Appellants. 
K DucRAT, — ^Appellants* Attorney. 
J. CoLnr, — Of Counsel for Ite8[K>ndent. 
E. DuTiTisH, — Bespondent's Attorney. 



8IIPBEME COUBT 



BÈ6LE1CEKT DE COMPTES, -'OtTYEBTUBX DE Cbb- 

DiT, — Billets a obdbe, — Coksionatiok db 
SucBE, — Commission, —Appel ]>*uir Bappobt 
Dir Masteb. 

Confirmation du Rapport du Master refusant au 
Plaignant de prélever ^ tur une nouvelle avance^ 
la commission au même taux que celle prélevée 
sur une première consignation de sucre à lui 
faite par le défendeur^ cette nouvelle avance ayant 
été faite au défendeur après qu'il se fut complète' 
ment libéré vii-à-vis du plaignant, d^ la première 
dette* 



Settlement op Accotutts, — Opening op Cbe- 
DiT,— Pbomissobt Notes, — Consignment op 
SuGAB, — Commission, — Appeal pbom the 
Masteb's Bepobt. 

Affirmation of the Master's Report, refusing to al- 
low the Plaintiff^ to charge the same rate of com- 
mission on a subsequent advance of money made 
to Defendant than that already charged by him on 
the amount of a first consignment of sugar made 
to him by Defendant, the said advance having 
been made to Defendant at a time when he no 
longer was the Plaintifi^s debtor. 



GALDEMAB FB£BES,~-Appellant8, 



versus 



V. MEEVEN,-Be8pondent. 



Before : 

His Honor the Acting Chief Judge and 
The Honorable Mb. Justice Colin. 



Ut March 1867. 

This was an Appeal against a Beport of the 
Master of this Court, dated October 5tb 1866, 
and made upon a reference to him by the Court, 
on 2 let September 1866, of certain accounts be- 
tween Plaintiffs, now Appellants, and Defendant. 

The sole substantial grievance alleged was that 
the Master had disallowed from the Plain tiBTs 
account a sum of $ 475.79, being part of the 
commission by them charged against Defendant, 
according to an openiog of credit, on 81st March 
1861. 

W. Newton,. for the Appellants, maintained 
that the Master was wrong in his definition of 
the words *' realization of sugars," which* memat 
not the rale of the sogars, but the -actuml pay« 
ment in ca«h of the sale price of the sugars» and 
if so, then the Plaintifis were creditors upon the 
'* ouverture de crédit " and were entitled to 
charge 6 per cent after the date, when the Master 
reduced this commission to 2j per cent 

J. Colin, for Respondent, argued that if the 
Plaintiffs had made further advances to the De- 
fendant, after they bad been paid in full their 
advances, they had done so, as the accounts 
themselves show, with the sugars of Defendant's 
Estate, but with no money of their own ; but that 
the Defendant had completely fulfilled his obli- 
gation, and bj^the conditions of tho '* crédit" 
was not liable after this to pay more than 2^ per 
cent. 

JUDGMENT. 

By Articles 10 and 11 of the " Ouverture de 
crédit," it is stipulated : 1st, that if upon the 
realization of the 1,500,000 lbs. weight of su^ar, 
which the Defendant had promised to consign 
to Plaintiffs, the Plaintiffs were reimbursed their 
advance of $ 35,000, the commission to which, by 
the same deed, they were entitled, would, for any 
surplus sugars, if any, be reduced from 5 to 2f 
per cent. 2ndly. That the Defendant would 
nand over to Plaintiffs Promissorjr Notes for the 
amount of the sum which Plaintiffii were to ad' 
vance. 



The Defendant appears to have done so, and 
also to have consig<ied to the Plaintiffs a large 
quantity of sugars; the last Promissory Note 
handed over to Plaintiffs, appears to have been 
paid to the Mercantile Bank, on the 18th De« 
cember 1860. 

A priori, therefore, as there is a direct and 
immediate connection between the stipulated ad- 
vance of ;$ 85,000 and the Procnifl^ory Not^ 
given by Defendant and negociated by Pfi&iqtiffs, 
to that amount, the Plaintiffs on payinj^ the last 
Promissory Note with the proceeds of the De- 
fendant's sugars would be reimbursed their 
JlS^flOO in terms of the '' Ouverture de crédit." 
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Bat it appears that the Plaintiffs made further 
advances which 'considerably increased their claim 
upon the Defendant, just as Defendant sent a far 
larger quantity of sugar than was required» to 
paj the original ^^35,000. 

But it is plain that on the 18th December, the 
original créait of ^85,000, which was covered hj 
promissory notes specially given for that purpose, 
and to pay which, sugars had to be and were 
consigned, was paid, the last note having been 
withdrawn on that day. 

But on that day it does not appear that the 
quantity of 1,500,000 lbs weight of sugar had 
been sent, and paid or not paid their advances ; 
the Plaintiffs were entitled to a commission of 
6 op on the procee^^s of that quantity of sugar. 

That commission the Master has allowed ; but 
he disallows any larger commission than 2^ per 
cent on the excess of that quantity of 1,500,000. 

In order to show that the Master was wrong, 
the Plaintiffs take up a date, that of . the 21st Fe- 
bruary» and allege that at that time, as when the 
account current was closed, they were still cre- 
ditors of tlie Defendant. Certainly they were, to 
a small amount, but it is to be observed that on 
that very day the advance they make to Thorny 
Merven for Victor M erven is made not with their 
own monies, but with monies raised on bills of 
Merven which they endorse or otherwise under- 
take to pay, but with monies belonging to Merven 
himself, the proceeds of Merven's own sugars. 
Can that be considered as an advance made by 
them for which they are to receive 5 0(0 commis- 
sion P It is evident that the reduction from 5 to 
2| as soon as the stipulated quantity of sagar 
has been consigned to them» is in order that 
they should not receive the same commission for 
payments made with Merven's own money, as for 
payments made wich their own monies, or at 
least, moiiies raised by them on Merven's bills, 
endorsed, or secured by them. 

Now, on the 21st of -Eebruary, not only the ori- 
ginal ;^35,000, but all advances, save' a compara- 
tively incofisiderable balance, has been repaid the 
Plaintiffs ; on that day they received from Richard- 
son & Co., on account of Merven's sugars, $ 17,496. 
56 c; they are not only fully paid but if the matter 
remained thus, they would be debtors to Merven 
in a very large sum : that same money they choose 
to pay over to Merven ; are they to receive 5 0(0 
commission ? We think the Master was right and 
that the distinction is quite plain. 

Importing into the original contract the further 
advances made by Plaintiffs, the Plaintiffs had on 
the 2lBt of February, received the quantity of su- 
gars to be consigned, had sold and received the 
price and on that day, affcer payment of auch 
price, all their advances were repaid, and more, a 
great deal more. If on that same day, but from 
the accounts subsequently to the first operation 
of receiving the money, they make a further ad- 
vance, tHe^do it under a commisssion, no doubt, 
tho' n be made almost entirely with Merven's 
money, but they do it under the 2^ o^o commis- 
sion, not 5 op, which ooly covered a quantity of. 
1,600,000 received and ,$135,000 paid, with acces- 



sories and further advances. If it were otherwise, • 
where should we stop P and provided at the end of 
the account, the balance were however slightly in 
favor of the original creditors the full commis-* 
sion would have to be charged. That, we gath» 
from the contract, was not the intent of the par- 
ties, the intent was, we hold, that the Defendant 
creditor or debtor should suffer a commission of 
6 op upon jLhe price of 1,500,000 lb?, of sugar; 
but that quantity received, if he happened to have 
discharged his liability, then the commission was 
to be reduced. If, this once effected, the Plain- 
tiffs make larger advances than the value of the 
surplus sugars they receive, we do not well see 
how the larger commissiofi could be revived aftei 
its extinction in terms of Articles 10 and 11 of 
the " Credit." 

The case might have been different and is, in 
most of such contracts, different where there is 
no special break stipulated in the contract and 
when the creditors never cease to be creditors, 
not for a moment ; and the question might then 
have arisen whether the new advances beyond 
the ;$35,000 could be imported into the contract; 
but although meagre, the evidence shows, in this 
case that on the 21st February, the Defendant too 
paid his debt, and that the advance made, on that 
day, to Ttomy Merven, of the proceeds of Defen- 
dant's sugars was made subsequently to the pay- 
ment of the sugars to the Plaintiffs by the pur- 
chasers of such sugars ; for we find from Merven's 
receipt, which is produced, that he received that 
sum of ;^L7,496,56c. directly from Galdemar 
Frères & Co. who, there being no evidence to the 
contrary, must be presumed to have already re- 
ceived it. 

We do not think it necessary to enter into the 
consideration of the meaning of the word realiza- 
tion, it appears to us that the case turns upon its 
own special facts and not upon the true intent 
and meaning of that word. 

The Master's report is affirmed, with coats. 



COURT OF ASSIZES 



YOL, — FOEME DE l/ACTE d'AcCTTSATION, — EX- 
CEPTION, — Cole Pénal Colonial, Aet. 301, 
— Oedonnance sue la Pbocedueb CEi^n- 
•nellb, Aet. 12. 

L'Acte d'Accusation, pour vol, n'a paê besoin de 
contenir le nom' du propriétaire de V objet volé, il 
est suffisant d'y constater que V objet volé rCap-^ 
partient pas à V accusé. 



Lakoeny, — Cbiminal Infoemation, — Djimue- 
EEE,— C.P.C, Aet. 301,— Ceim. Peoc. Oed, 
Aet. 12. 

In criminal Informations for Larceny, tJie owner of 
the stolen property need not be sefforth ; it is 
sufficient to shew that the property did not belong 
to the accused party. 
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THE QUEEN 



verêw 



DOOEEE alios ALLEEYAS. 

Before : 
His Honor Mr. Justice Abkaxtd. 



The Honobàble S. J. DoroLAS, — Acting Pro- 
cureur and Advocate General for the Crown. 
E. PiBTOK,— Of Counsel for Prisoner. 



14th March IS67. 

Dookee aUas AUeeyar was indicted, under a 
criminal Information cnarging him with burglary; 
the Information concluding as follows : ^* the 
*' said articles not belonging to him the said 

Dookee likewise and otherwise called Alleejar.'* 



a 



To this Information Mr. E. Piston demurred 
on the ground that the owner of the stolen pro- 
perty ought to be stated in the Information ; 
(quotes Abohbold's Criminal ProeedureS^BA^ : 1. 
T, Indict : Sec : 8. Par . 2. Page 33.) " In 
*' indictments for offences against the persons or 
'' property of individuals, the christian name and 
" surname of the party injured' must be stated 
" if the party injured be known ; as for the murder 
*^ of John Styles^ larceny of the goods of John 
" Styles, and the like."' 

By English Law the owner of the property 
must be stated ; (quotes also Article 12th or the 
Criminal Procedure Ordinance which is as fol- 
lows : ) *' The names of persons against whom 
*^ the offence is committed, or whose description 
" is involved in the statement of the offence, are 
'^ to be specified. Such persons are in general to 
*' be described by their christian names and sur- 
" names, when they are known by such names, or 
*' by names by which they are usually known." 

S. J. DoiTGLAs in answer : Article 301 of the 
Penal Code defines larceny to be the fraudulent 
abstraction, by any person, of property •* not be- 
longing to himself ; '* it is unnecessary to go be- 
yond the requirements of the Penal Code. As 
regards Article 12 of our Criminal Procedure 
Ordinance, that Article only relates to offences 
where the name of the person is the essence of 
the offence, such as murder or assault, in 
which cases the name of the person murdered or 
assaulted must be given. 

Mr. Piston shortly replied. 

JUDGMENT. 

I have conferred with my brother Judges on 
the point raised by Mr. Pistok, and I find 
their opinion coincides with mine, that this de- 
murrer cannot be maintained. The question has 
already, more than once, been decided by this 
Court. 

We have no occasion to travel into text-books 



in cases clearly defined by our own law ; Vrticle 
301 defines Larceny in this co!ony, and the Infor- 
mation coincides with the terms of the Penal 
Code. The requirements of our law iMPpear to 
have been fully complied with in the Criminal 
Information now before me. 

Demurrer accordingly overruled, and the Pri- 
soner pleaded " not guilty." 



SUPREME COURT 



Dboii de Folle EiiciiiBE,^L£OA.TAiBs rvi- 

TEBSEL BT LlÉGiLTAIBB PABTICVLIEB, — IJTCITA- 

TiON, — CoKFUSioK,— Appel d'uk Juosmeut 
pu MA.8TEB,— Obb. 36 BE 1863, § 7, — Abt. 
1654 DU C. C. 

Le légataire univei'sel qui se sera rendu adjtuUeor 
taire d'un immeuble sur lequel la successioffa une 

. créance ^privilégiée ne pourra^ lorsqu'il aura été 
chargé par Va/Ae de paHa^e d^a4iqtUtter un legs 
'paMcuUer sur le tnontanl de son prix d^adjudica^ 
Uon^ établir une confusion en sa personne^ en 
vertu de sa qualité de légataire crésincier et de 
débiteur^ 

Le légataire particulier cidessus dont le legs n^awra 
pas été a/iquitté pourra lui-mêmsy lorsqu'un droit 
de revente résultera des clauses et conditions du 
Procès'Verbal d'adjudication^ et faute de paie» 
Tnent du prix d'adjudication, faire revendre Vim^ 
meuble par voie de Folle Enchère, 

L'Art. 7 de VOrd, No. 86 de 1863 qui prescrit 
" qu'après l'extinction du privilege du i^endew^ 
l'action résoluérirCf établie par VArt, 1664 du 
Code Civil, ne peut cire exercée au préjudice des 
tiers qui ont acquis des droits sur Vi/mnveuble, du 
clief de l'acquéreur, et qui se sont conformés à 
la loi pour les conserver," ne s'applique point 
dans certains cas au droit de Folle Enchc-i-f!, 



ElGITT TO SUE A ** FOLLE EnCHÈBE," — TJnIVEB- 
SAL AXD PABTICULAB LEGATEES. — LiCITATIOK, 

— " CoNrusioN,"— Appeal fbom a Judgment 
OF THE Mastee,— Oed. 36 OF 1863, § 7, 
—Art. 1654 C. C. 

TJie universat legatee, purclmser of an Immoveable 
property upon which the siACcession is a privileged 
ci'editor, shall not be at liberty, when he shall 
have been bound by the deed of partition to dis- 
charge a particular lego/cy, out of the am/ount of 
his price of adjudication, to effect a " confusion " 
in his person^ arising from his characters of ere» 
ditor legatee and debtor. 

The above mentioned particular legatee, himself, 
whose legacy remains unpaid, shall be at liberty, 
when a right of resale shall liave been provided 
for in the Memorandum of tJie conditions of sale 
of such immoveable, for non-payment of i^ pur- 
chase price, to cause a resale by way of^ *' Folle 
Enchère" of the same, to take place. 

Art, 7 of Ord. No. 36 of 1863^ which provides that: 
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^^after the extinction of ike vmidor's privilegêj 
the reâoUùive action estahUahsd by Art. 1654 of 
the Oivil Code cannot he exercised to tkepr^udice 
of ikùrd parties ha/mng over the property to toMck 
aie privUege is applied rights derived from Ute 
pyfrchaeer and having coftformed to the law for 
preserving their said rights " does not apply, in 
certain cases ^ to the right of sueing a " Folle En^ 
chère:' 



YALLET & 0b8.,— Appellants, 



versus 



HEWETSON & Ob8.,— Bespondents. 



Before • 
His Honor The AcTnra Chie? Jitgde, and 

_ » 

The Honorable Mb. Justice Colut. 



Hon. Ht. KcBina,- 
F. :^pBEBT, 

G. GUIBEBT, 

H. Bebtut, 



-Of Counsel for Appellants. 
•Attorney for same. 
-Oi Counsel for Respondents. 
-Respondents' Attornej. 



22ni Mofrth 1867. 

This was an Appeal brought against an Order 
of the Master of this Court, dated 17th April 
1866, in the matter of the resale by way of 
*\Folle Enchère " of the Estate •* Beauvallon " 
situate in the District of Flacq, and prosecuted 
at the request of Marie Jeanne Fa ore against 
Arthur Fabre. 

When the cause came on for hearing before 
the Supreme Court, on the 15th August 1866, 
a suggestion was, by consent, entered of record, 
to the effect that tne name of Wm. Hewetson, 
as assignee and holder of the rights of Marie 
Jeaune Fabre, b(» substituted to the name of 
the said Marie Jeanne Fabre. On the second 
day the cause was remitted back to the Master, 
in order that a certain document produced by 
the Appellants and purporting to oe^a copy of 
the deed of sale by Fabre to Pheline. of one 
haffof the Estate *^ £eauv€dlon*' be produced 
and argued upon. 

The Master who had, by his first Order, held 
that no valid objection had been raided against 
the proceedings commenced by the said Marie 
Jeanne Fabre for the resale, by way of ** Folle 
Enchère:^ of the said Estate *' Beauvallon^' dis- 
cussed the applir^ation of Henry and Adolphe 
Tallet, the creditors who had objected to the 
'' Fslle Enchère;' and adhered to his first Order. 

The cause came on for trial before the Court, 
on fhe«26th February 1867, when: 

* Hon. H. Konto. for Appellants, urged that 
the Appellants objected to the proceeding by 
XioUe Enchère taken by Miss Fabre. The Estate 



^* Beauvallon*' belonged to Arthur Fabre «nil 
Mme. Phéline. At the death of Mme. Phéline, 
the Estate wan sold by licitation and bought bv 
Arthur Fabre, alone. The sale by licitation Iook 
place between Arthur Fabre, in his personal 
name, and Pheline as guardian of the minor. 
Miss Fabre does not appear in the licitation ; 
Mme. Phéline left a minor child, and by her last 
will instituted her husband, Mr. Phéliiie, as her 
universal legatee ; she also left certain particular 
legatees, and of those, Miss Fabre was one. . 



As Mme. Phéline had left a child, and 
therefore she could not dispose of the whole of 
her property, the universal legacy had to J)e re- 
duced, and the particular legatee became creditor 
of the universal legatee 

Since the adjudication of the whole Estate 
" Beauvallon " to Arthur Fabre, he sold one half 
of it to Mr. Phéline, on the 4th November 1858* 
Miss Fabre remained a creditor of Mr. PhélinOi 
not of the succession of Mme Phéline, she never 
aaked delivery of her legacy, nor was she sent 
into possession. 

Phéline buying one half of the Estate, took 
upon himself the obligation of pnying one hHlf of 
the orig'n'd sale price. Thus, creditor o* Ar- 
thur Fabre as universal legatee, he became 
debtor as purchaser, and made a confusion, in 
his own person, of the claim and debt. Misa 
Fabre has no more rights than -Phéline had, 
against Fabre, she had no right whatever. 

Miss Fabre, it is true, may exercise her debt- 
or's rights, but no more. What are those rights P 
Phéline is called upon to pay to the estate of 
his wife, instead of paying to Arthur Fabre. 
That is all. The Master in his Order has spoken 
of a suspensive clause ; there is nothing of the 
kind. When the deed of partition was made in 
1865. the Estate had been sold to Ireland, Fra- 
ser & Co. 

It is not every creditor, besides, that has a 
right of Folle Enchère ; that right belongs only 
to the parties to the licitation. 

A party who has allowed his inscription to 
lapse, has no right to a Folle Enchère ; but can 
one who has no inscription at all have such 
right ? The ex-officio inscription taken does not 
contain the name of Miss Fabre. 

G.GuiBERT, for Eespondents: Mrs Phéline died 
in 1858 : By her will she left to her child half 
of her estate ; to Miss Fabre, her sister, she left 
;^4.000, the rest she leaves to her husband, Mr. 
Phéline. Arthur Fabre, co-owner of the Estate, 
sued the licitation of it against the heir of Mni, 
Phéline. According to the conditions of sale 
(No. 6) the purchaser was to pay the price at 
the deed of partition, and if the price be not 
paid, a Folle EncJière is the result. According to 
the deed of partition the half of the sale pricey 
due by Arthur Fabre, is divided, and Miss Fabre 
is to receive ,$6,000 out of it. 

It is said Miss Fabre had no mortgage ; she 
could not have any ; she has her legacy ; but to- 
day she applies for the *^ Folle Enchère'* not only 
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because she is a legatee, but on the stren^h of 
ibe jorigînal conditioDB of sale. The co-licitants 
alone could take an iuBcription ; but the dele- 
gatee of a co4icitant promts by the inscription, 
so long as it is not given up. 

Tboplokg : Priv : and Hyp : I. P. 363. 367. 
818 bU. 

^ The right of •* IbUe Enchère " is not exactly a 
right of resolution of sale, and the local Ordi- 
nance has not intended a " déchéance " to any 
other right except the right of resolution. It is 
a penal Ordinance ; but we do not proceed under 
aiîïicle 1,654 of the Codk. 

Flandin 11. No. 1,207. 

Vide article 9 of the Ordinance. 

Hon. H. Kœkio in reply. 

JUDGMENT. 

The Eespondents applied for a resale by Bolle 
Enchère of the Estate Beauvallo.n a priori upon 

EerfectJy le^al grounds. The Estate was sold by 
citation after the death of Made. Phéline, and 
purchased by Arthur Fabre. The conditions of 
sale were that Arthur Fabre should pay the 
purchase price according to a deed of partition 
that was to be drawn up. There was no alter- 
native, no other mode of paying his price ; and 
he was bound by that condition unless something 
has iutervened to change or modify the obligation 
undertaken by Arthur Fabre. Now, Miss Fabre, 
according to the deed of partition, was to receive 
4^^6000 for a le^a-y left her by the late Made. 
Phéline. a co-proprietor of the Beauvcdlon Estate. 
Arthur Fabre by his " cahier des charges " was 
bound to pay her. therefore ; he has not paid. 
The " Cahier des Charges ." Article 9, submits 
the purchaser to the penalty of a Folle Enchère 
of the Estate, if the price be not paid ; Miss 
Fabre has, therefore, a clear à priori right to 
sue for the EoUe Enchère. 

Now. has anything in law or fact, taken place 
which has altered the original contract of Arthur 
Fabre, the purchaser of Beauvalion, or has Miss 
Fabre done anything whereby she is now stop- 
ped from the practical user of her right arising 
^ out of the deed of partition and the conditions 
of sale under which Arthur Fabre bought ? The 
Appellants contend that Miss Fabre has no right 
at all to cause the Estate to be sold by Folle 
Enchère ; they urge that although it is true that 
Arthur Fabre bought under the condition that 
has been alluded to, yet he bought upon the li- 
citation between himself aud the minor heir of 
Made. Phéline who, in her life time was co- 
proprietor of the Beauvallon Estate. 

Phéline her husband, it is urged, was her uni- 
yersal legatee, and Miss Fabre, the particular 
legatee,has no claim but a personal claim against 
Phéline, she has none against the Estate. 

Now, after Fabre had become the purchaser of 
the whole Estate, he sold the one half of it to 
Phéline, and Phéline, the Appellants say, being 
debtor to Fabre, of the price of that moiety of 
the Estate and creditor of Fabre as universal 



legatee of his wife, makes a confusion of tlia 
claim and debt in his own person. 

We are of opinion that this argoment resti 

upon a complete fallacy- 
Arthur Fabre, when he sold, conld conrej 

to his purchaser no other rights than such m 

he had nad himself. 

His rights of ownership were subject to the 
condition that he would pay in a certain waj, 
and in no other. 

By what right than, could he, so as to allow 
Phéline to make a confusion in his own person, 
%ell the unpaid moiety of the estHte in f»uch a 
manner as entirely changed ttie original condi* 
tions of sale, without the consent, tacit or ex* 
press, of those who were interested in receiy- 
mg the purchase price in question ? 

Fabre might allow Phéline any conditions he 
pleased ; bur. the creditors of the purchase price 
of the Estate, due by Fabre, are not bound by 
Fabre's deviation, unless they have, directly, or 
indirectly approved of such deviation. «Con» 
fusion operates, only when the same debt hap- 
pens to be due to and due by the same indi» 
yidual. 

Phéline owed the price of the moiety of the 
Estate to Fabre, but that price was not due 
by Fabre to Phéline personally or directly, it 
was due by Fabre, according to the deed of 
partition that was to be drawn up. 

For ought Fabre could know, the price might 
Qot be payable at all to Phéline, and as the result 
showed, part of that price was made payable by 
Fabre to Miss Fabre ; and so far as we can see 
properly so. Miss Fabre was legatee of the late 
Mrs Phéline ; the price of half the Estate formed 
part of the assets of the late Mrs Phéline, if it 
was not the sole assets ; it is but fs,\r, prima 
facie, that the legatee should be paid out of 
the assets of the testator. With what show of 
reason or equity could Phéline, in the teeth of 
special conditions of sale, change the contract, 
apply the whole assets to himself, and now that 
the Estate is insolvent, turn to Miss Fabre and 
say to her : " Your rights were prot*»cted by the 
'* conditions of sale, without consulting you, I 
" have changed all that, and you may bave your 
" recourse against me personally." 

The Appellants have no right to say more 
than what their debtor Pheline could have said. 
Things might certainly have turned out, as the 
Appellants contend, if we had not had the con- 
ditions of sale in question, to bind Arthur Fabre 
and the holders under him. 

Now, has any deed or act been signed? has 
any fact intervened which has changed those 
conditions of sale, or whereby we might reason- 
ably hold that Miss Fabre knew ofwhftt hade 
been done and consented thereto ? 

There is no such act, no such fact ; no alterna- 
tive is left to Arthur Fabre or to his assigns ; he 
must pay in one particular way, that particular 
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mpàà of payment is not altered or modified by 
any tubsequent arrangement or contract or de- 
eburation to which Miss Fabre is a party ; she 
bas done nothing to show that she consented to 
Fabre paying Pbéline, or receiving from Phélîne 
in a manner different from that which was sti- 
pulated in the -* Cahier des Charges." 

It is true that the right of IhUe JEnehère is 
not given to every body ; here it is distinctly 
expressed and granted by the " Cahier des 
Charges/' (Article 9). It is true she has no in- 
scription of hypothec m her own name, she could 
have none, she was no party to the licitation, 
but an inscription was tasen for the minor, the 
Tender, the heir of the late Made. Phéline, and 
Miss Fabre; under the deed of partition is pro- 
tected by that ex-qfficio inscription in case of 
need, for there is a clear and immediate con- 
nection between the conditions of sale and the 
deed of partition; a portion of the pale price is 
delegated to her. But the right of Folle JEnehère 
does not always depend upon an inscription of 
hypothec. When it is made one of the very con- 
ditions of sale, it is cohesive with the sale, it 
form part of the contract and must be given ef- 
fect to. 

The right to sell by Folle Enchère is part of 
the contract between the vendor and toe pur- 
chaser, the heirs, ^ gatees or creditors, or assigns 
of the vendor having the same right as the ven- 
dor, provided they are collocated at the "Ordre", 
when there is one if the sale price or por- 
tion thereof is assigned to them by deea of 
partition or otherwise. That rig'nt x)t Folle En» 
chère is independent, therefore, ot the inscription, 
it arises not out of the inscription, but out of 
the conditions of sale. '* La poursuite de cette 
revente n'est pas un privilège réservé aux cré- 
anciers hypothécaires, ce n'est pas un apanage 
de l'inscription ", says Thoplono, Priv. & Hyp. 
m. 40, 72. We look at this case such as it is 
before us, visf : the naht of Miss Fabre to sell 
by Folle Enchère a» against the purchaser Arthur 
Fabre who bound himself to pay according to a 
deed of partition, and has not paid. 

We wishparticularly to guard ourselves agninst 
expressing any opinion as to the questions that 
might arise if Miss Fabre had been an ordinary 
hypothec creditor and had suffered her inscrip- 
tion to lapse whilst the Estate passed free into 
the hands of a third holder. These questions do 
not arise here ; the Fblle Enchère arises out of 
the conditions of sale especially, which conditions 
of sale required Arthur Fabre to pay in a certain 
way ; there isliere no question or ordinary hy- 
pothecs inscribed and suffered to lapse ; whilst 
new rights emerged upon the basis tnat the Es- 
tate wa*« free from encumberances, the original 
contract, so fnr as the parties before us are con- 
cerned, (and we any nothing of the rights of 
others) exists unchanged and unmodified. 

Tt has also been urged by the Appellants 
.that Ûie new Ordinance touching transcrintion 
was. a bar to the exercise of Miss Fabre's right 
*of ^FoUe Enchère. The Ordinance alluded to 
is No. 36 of 1863 which enacts. Sect. 6. that 
the vendor or co proprietor^ may effectually* 
inscribe their respective privileges under article 



2,108, 2.109, CODE orvTL, within 45 days of the 
deed of sale or division, netwith^tanning the 
transcription of any deed in the interval r anil 
'section 7 : That after the extinction of the 
vendor's privil'^tje.the resolutive action establish- 
ed by article Z,654 of the crviL code, cannot 
be exercised to the prejudice of third parties 
having over the property to which the privilege 
applied, rights derived from the purchaser, asd 
having conformed to the law for preserving their 
said nghts. 

From the Ordinance it was contended that 
Miss Fabre could not exercise the right of " Folia 
Enchère,** because that right was nothing but 
a resolutive right. 

The ordinance says nothing ot** Iblle Enchère " 
in the two sections founded upon, and certainly 
we could not easily hold that by assimilation 
or comparison, a nght conferred by our written 
law could be taken away when the ordinance is 
silent on the point. 

But, is in reality ** Folle Enchère " nothing 
but the ordinary resolutive right given by 
article 1,654< of the code P No doubt it ih so far 
resolutive that it destroys or annuls all rights 
of ownership in. the person to whom the estate 
has been knocked down, and who has failed to 
fulfil the coiditions of sale, but although greatiT 
similar to common resolution in that sense, it 
shows many variations and differences from that 
other remedy. 

Besolution of sale annuls absolutely 
contract, so that the vendor recovers thd'^'fifSte 
sold, but, as a rule, returns such portions of the 
price he has received, the doctrine being that 
matters are thereby placed exactly as they were 
just before the contract, saving necessarily the 
respective rights of the parties to obtain com- 
pensation for plus value or deterioration. 

The " Folle-Enchère,*' on the other hand, as it 
were, is but the continuation of the original 
proceedings for adjudication ; so much so 
that the first price is maintained and the 
'* Fol Enchérisseur " is liable in any dif« 
ference between the price he undertook to 
pay and the price fetched by the Estate upon its 
resale ; so much that an *^ Ordre " settling the 
mode of payment between the parties who are 
entitled to the sale price is not . annihilated as a 
rule, because the Estate is resold ; the second 
purchase price is distributed according to the 
original settled scheme, modified it may be by 
the difference in the amount of the two sale 
prices. Vide Sibet 22. 1. 73. " U (as Tboplono* 
" III p. 192 expresses it) ne fait que reporter sur 
'* le nouvel adjudicataire les clauses comprises» 
** soit expressément, soit tacitement, au u)l en- 
** cherisseur. Elle substitue le nouvel adjndi- 
** cataire à l'ancien et le soumet aux mômes 
" conditions.*' 

Again, resolution of sale proper, restores tbe 
Estate to the yenàoT ;** Mlle Enchère** doeS/ 
nothing of the kind, it entitles the vend(^ 
or creditor to be paid by the second *' adjudi- 
cataire/' instead of the " fol Enchérisseur." 
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There are therefore, eesential difTerences. bet- 
ween the right of *'Foll6 Enchère" and the résolu- 
tiofi of Art. 1.654, and as the law^ has not taken 
awaj this remedy, we should not have the power, 
if we felt disposed, to add to the déchéances or 
forfeitures of right, enacted by the law. 

Our Ordinance 36 of 1863 is almo^^t similar, 
certainly similar in spirit to the new French Law 
of the 23rd March 1855. both are engrossed 
upon the same Codes ; by the enactment of the 
Ordinance here, the spirit of the French Codb 
* modified by the New French Law is modified in 
eza(;tiy the same manner for us, and therefore 
we can have no more hesitation in seeking t** be 
enlightened by the authority of the Freprh Law 
Courts, thnn we should have if the modifying 
statures had not been proinulgated here as in 
France. 

The law was here, bef >re the Ordinance, as it 
was in France before the law of 1855. The 
original law of the Code and the modification 
applied there, has been applied here. In both 
countries the will of the legislature has been 
to do away, as far as reasonable, with occult 
hypothecs, and to compel the greater publici- 
ty of privileges and conveyances of real property. 

"Well, the Courts of France have held that the 
modifying statute was not applicable to the 
proceedings in ^Ue Enchère, air hough, says 
Flandin, IJ. page 370, ** El e ait pour objet 
'* Tanéantissement du premier contrat et la re- 
*' vente de Timmeuble '* The Court of Appeal 
of Besançon D. 59.2.148, m the case of Défeux 
has held " th-tt the law could not be 'extended 
to Folle Enchère,^' •* Considérant que la ponr- 
" suite de Folle Enchère n*e6t qu'un incident à 
'' la poursuite de surenchère ; que 1» Folle En* 
'' chère peut être suivie non seulement pour dé 
" faut (le paiement, mais encore pour inexécution 
" des clauses de Tadjudication et par toutes per- 
'^ sonnes intéressées ; que cette voie ne peut être 
" assimilée à Taction en résolution de TArt. 1,654 
'* Coda ^AP0LBON, applicable seulement à une 
" vente définitive et au profit du vendeur; que 
'^ la vente pur surenchère < st faite sons la condi- 
*^ tion suspensive de l^a'-quitt^menl des charges 
" et conditions de l'adjudication &a., &a. 

That doctrine has been spplied by the Courts 
o^ Bordeaux, in the ca^^e of the heirs Oiraud, 
Dal, 61.2.6(3, and Grenoble, in the case of Cha- 
lert S. Y, 69.2.611. 

There is another decit^ion of the Court of 
BeMHnçon, on the same hubject, that h»is laid 
down the same principle, grounding its views on 
the fundamental principle which we laid down 
above : ** que Tarticle 7 He la loi, du 23 Mars 
*' 1855, prononce une déchéance et doit pur « on- 
" sequent se limiter à pes termes précis, c'eBt-à 
'^ dir à la perte de l'action résolutoire établie 
*' par Tart : 1,654 Confi Civil. Fbibdleb, D. 
« 60. 2. 29. 

The system is the same for " Déchéances," or 
forfeiture of a right, arising out of a contract as 
fornuUities, the laws that create them are penal, 
and slrictissimi juris; they may be waived, they 
may be cured, parties may be estopped from 
pleading them, but they may never be extended. 



We have for those reasons oome to the ooiw 
elusion that the Master^s Decision ought not to 
be disturbed ; we affirm the same, and we d»* 
misa the Appeal, with coats. 
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FBAISEB, - AeBITBATOB, — ** AMIABLB CoMPO. 
tlTEVB," — ChaICBBB OF CoMXBBCX, — COM 
MBBCIAL USAGE. 

Mode of proceeding of the Ohamher qfOomwierûê 
who had to establish^ in a final «Mmiter, ikê 
amount of damages to he paid by a Fire InfU^ 
ranee Company in execution of a Policy of In* 
surance. 

» 
Arbitrators have the right to appoint Appraisers É0 
. guide them in matters where they require light i 
they have a discretionary power as to that. 



ASSUBANCE COiriBB L'lKCEin)IE,— EXPBBTISK,-^ 

Tiers rxpebt, — Abbitbe, — '' Amiable Coic- 
posiTEUR," -ChakbbbdeComhebce, — UsAeB 

COHHEBGIAL. 

Mode de procéder de la Chambre de Commères 
chargée par Passurance et fassuré de fiset 
" d'une manière souveraine *' le montant dm 
dommage en matière d'Incendie. 

Un arbitre a droit de choisir des experts pour se 
fairt* renseigner sur la valeur de Vtkjet en litigam 



FANT0NI,B0N0ECHIS ato Ct.,— Plaîntiffii. 
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THE MATJEITHJS FIEE INSTJBANCE Cr., 

— Defendants. 



Before : 

His Honor the Acrnro Cbibf Junes and 
The Honorable Mr. Justice Coun. 



A. Leg all, - 

F. ViCTOB, - 

J. COLIK, 

J. PlONBGlJT,- 



-Of Counsel for ITaintiffs, 
-Plaintiffs* Attorney. 
Of Counsel for Defendants* 
-Defendants' Attorney. 



1st March 1867. 

4* 
•r • 

This wss an sction brought by the Plamtiffa to . 
recover from the Defendants the sum of $B»OGO, 
together with interest thereon, from June 11th 
1866, for the value of certain goods and mer* 
chandize forming part of the stock in trade oit 
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the Flaintiflb, which (foodB were insured by the 
Defendants on the 1 8th October 1865, for one 
year, under the following circumstances :-;- 

It would appear that the PlaiDtiffs who are 
linen drapers, kept thfir shop in Boyal and 
Corderie etreetB; on the 18th Octobo'- 1865 they 
insared their goods and merchandise, which were 
stored in the said premisefl, ^ôr JS'HfiiK\ with the 
Defendantfi, havinfç already obtained from another 
Oocnpany *' The Union Mauricienne " a policy on 
the same goods and merchandiiee, for the sum of 
;S{15.000 ; so that the whole risk was for ^23.000, 
of which the present Defendants had, as afore- 
flaid, taken j^8,000. 

It would also appear thnt on the niglit of the 
10th to the 11th of June 1866 a considerable 
portion of their stoc-k in trade was burnt or 
destroyed, as the FUiutiff^ alleged, either by fire 
or by water used in trying to extitiguish such 
fire» and this to the value of ^18>000, which sum, 
the Piaintiffd said, far eiceeded that for wbicH 
.the Insurance was effected with the Defendants. 

Af^er the usual averments that every condi- 
tion of the policy which was t«i be fulfilled by 
the Plaintifib, had been so fulfille<i, and that the 
fire did not happen by means of any of the risks, 
which, according to the terms of the policy, had 
been excepted from liabilities, the Plaintifl^s de- 
claring upon such policy, claimed the aforeraid 
* sum of j^8,000. 

The Defendants pleaded inter alia^ that by the 
terms of the policy, it was agreed that in case of 
difterence between the Piaiutiifa* Appraiser, and 
the Defendants' as to the value of ttie property 
existing on the premises, at the date of the fire, 
the parties should refer such ditlerence to the 
Chamber of Commerce and should abide by their 
valuation. 

That, in execution of such agreement, the 
Chamber of Commerce, on the 27th July last, va- 
lued the stock in trade in the premit»ea, on the 
day of the fire, at the sum of ^12,531.79. and 
that such valuation was binding on both Plain- 
tiffs and Deiendants. 

That the Plaintiffs have suffered no damage 
beyond that sum, of which sum, the proportionate 
amount which, in terms of the policy, could be 
claimed against the. Defendants, was that of 
^é,82d.d0c. 

That out of that sum is to be deducted the va* 
lue of goods damaged, which the Plaintiffs have 
chosen to keep and retain^ which value is in the 
above mentioned proportion of £595.40, leaving, 
therefore, the sum of 1^3,727.96 as the amount 
which the Plaintiffs can claim from the Dt; fend- 
ants. 

That sum of ^3,727.96 the Defendants raid 
into Court in full satisfaction of the Plaintiff's 
. claim. • 

m 

ThesPlaintiflfs replied in substance that altho' 
there was an agreement to refer, yet that the 
alleged valuation of the appraisers, is null and 
void in law and fact, that the PlaintiflBi never 



went with the Defendants before the Chamber oa 
Commerce, that neither the Appraisers nor tha 
Chamber of Commerce ever valued all the gooda 
which were in the shop and store, that all thd 
proceedings were ex parte bb to the Plaintiffs, anr 
without the Plaintiffs* knowledge, presence o 
sanction. 

They joined issue in other pleas which were 
either formal, or the consequence of the real point 
before the Court. 

A. Lboali», for the Plaintiffii, opened the case 
and called a witness to prove the value of the 
goods, when 

J. CoLiK, for Defendants, objected, putting in 
the award of the Chamber of Commerce and the 
memorandum of the proceedings held by «hat 
body, urging that this was final and couclusive 
between the parties. 

Leoàll, in reply, argued. The award is no 
award : we were not present at the sittings ; we 
were left uutaide the door of the Hall where the 
delegates of the Chamber of Commerce sat, and 
were not heard. The Chamber of Commerce haa 
no right to delegate the reference made to itself 
and nothing, besides, in the provisional receipt 
given to us when we paid our money, led us to 
infer that we should have to s(^ any claims adju- 
dicated upon by arbitrators. No valuation haa 
taken place, and we have a right to come before 
this Court for redress. 

JUDGMENT. 

Contracts faiHy entered into mu9t be carried 
into exe'.'ution according to the spi it which dia- 
closes the intent, the letter which expresses the 
will of the contracting parties. In the Policy oil 
which the Plaintiffs found their case, we read 
this clause : 

Section 23rd. *• La reconnaissance et reatima- 
tion du dommage sont faites de gré à gré pat 
deux experts t-hoisia par chacune des partiea 



u«;uA ^A|/ciiD tiivioiB par chacune des partiesL 
En cas de désaccord, la Chambre de Commerce 
jugera souverainement. " 

We also read, Art. 18, par. 3d : '' Si la mention 
de*cette déclaration (>. e, that ttie goods injured 
are already to be injured by some other Insurance 
C >mpany) a eu lieu, la Compagnie enea^ d'incen^ 
die supporte U perte, en proportion de ia souima 
assurée par elle. 

In this case it appears to us that the Plaintifli 
were perfectly well aWare of the conditiofis uq« 
der which they inaured their stock i<> trade ; it 
is a'l very well to nay that th^* provisional receipt 
given to them, h hen they paid down the pre* 
mium, makes no mention of a Reference ; but il 
is hard to believe that parties i usure without at^ 
certaining under what conditions the ri^k ia 
taken ; at any rate, in law the Plnintifl's* objec- 
tion is untenable on two grounds: lo. I'^eiauaa 
the policy which ushers in their action bears the 
coiidition in question upon its face ; and 2ndlj. 
Because they did. in reality, comply with thai 
condition. They named their appraiser, Mr. Lar« 
cher, as the Company named heirs, Mr. Duêavel ; 
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tbey received notice of the ntting of the Chunber 
of Commerce, without protest neirer, eo ùlt as we 
esD see, tbinkiog of repudiatiDg the condition 
before us, because it does not appear in the pro- 
Tisiooal receipt, until after the final award was 
made known, which did not ezactlj meet their 
yiews. 

We have no hesitation to overrule this objec- 
tion. We shall now proceed to consider the 
award itself, and the points taken to lead us to 
disregard it. 

It should first be stated that, in our opinion, 
^he fact that the value of goods which stock a 
shop, at the time of a fire, is, of all matters, the 
subject which can best be elucidated by a refe- 
ret*ce to practical men, well acquainted with the 
value of dry and other goods, and who can have 
ever^. means in their power to assit them to a 
sound conclusion a very short time after the fire 
itself has taken place. 

It should also not be lost sij^ht of that this is 
not a motion made by the Defendants to make 
the award a Rule oi Court so as to have execu- 
tion thereon, or by the PlaintifiPs to have it set 
aside. The Plaintiffs ignore, the award, ignore the 
condition in the policy and bring into Court an 
action to recover the full amount of the risk taken, 
as if there had been no condition of reference at 
all. The Defendants meet them by saying; we 
have agreed to refer, we have referred and here is 
the result. 

The consequence is that, should any of the 
points taken lead us to the conclusion that the 
accord is bad, we h-ivf great doubts whether we 
could listen to the Plaiutiffs in this present ac- 
tion ; it would perhaps be, as the Defendants 
have put it, the duty of the Court to refer the 
matter back to the arbitrators, perhaps to non- 
suit the Plaintifis ; but, at all events, we do not 
well see how, if the point is pressed, we could on 
the present action, uow give JudgOicnt for the 
Plaintiffs. 

But we do not think the award bad, as it 
stands. 

What would be the force of the word *^ Sou- 
yeraiuenteiit P whether It takes away the right 
to challenge the award at all, we do not feel 
ourselves called upon to decide, now. The points 
taken do not satisfy us that we should interfere 
at a 1 with this award. 

The three points taken by Mr. Legall for the 
Plaintiffs, are : 

1st. That the Chamber of Commerce could not 
delegate its powers. 

2nd. That no valuation took place. 

Srd. That the parties were not heard, and all 
was done ezparte. 

r is perfectly true that the reference being to 
tbe Chambt^r of Commerce, the Chamber of Com- 
merce could not del '^1' ate its powers to any other, 
body or to any individuil ; but it ia not the fact 



that theOhamber of Commerce has delegated its 
powers; it sat, as it apparently alwmjs does sit, in 
committee, and assuredly it could not enter the 
idea of the contracting parties to say that the re- 
ference to the Chamber of Commerce waa to be 
a reference to every member of the Chamber of 
Commerce ; the clause means that the referenoe 
waa to be to the Chamber of Commerce acting 
and sitting as the Chamber of Commerce uaualiy 
acta and sits ; it is very true that three gentlemen 
apparently members of that body were chosen by 
the Committee to value tbe goods, and report ; 
1 but the award waa not the award of tiie apprai- 
sers, it was the award of the Chaniber, an award 
which waa baaed, and why not ? upon tbe report 
of three gentlemen well acooainted with the par- 
ticular trade of the insured, but an award whidt 
might not and certainly would not have adopted 
such valuation, if the Chamber had not been aa« 
tisfied with its accurttcy. 



Now have arbitrators the right to appoint ap- 
praisers to guide them in matters whero they in- 
quire light p They have and ahonld have a dis- 
cretionary power as to that. The Conn ni Gas* 
SATioir, in Bom v. Aiihroueh, so held, declaring 
that erbitrators who had declined to appoint ap- 
praisers, because the facts before thifm did not 
appear to them to warrant such procedure, had 
not violated the law " qui s'en rapportait à eux 
sur l'appréciation de ces faits. 18 Avril 1800. 
Dàlloz. — See another deciaion of the Coirn db 
Cassatioit of the 26th June 1838. Daueknb. 
Perrod vs. Viot. 

If the decision laid before us had been solely 
the Beport of the three Oentlemen in queaticm, 
we should not have considered that decision as 
an award, but we read the«e words : ' Extraot 
from the Minutes of the Chamber of Commerce; 
27th July 1866." The President thus submitted 
the Report of the last Committee and begged 
the Chamber to decide whether that document 
contained sufiicient information to guide them 
to a decision. The Chamber decided in the affir* 
mative and on the proposal of Mr Lassime, ae* 
conded by Mr Marouosem, the Chamber fixed 
the value of the goods damaged &c, Ac. 

We confess that we do not see a scintilla of 
proof that the Chamber of Commerce, to which 
the will of their parties, their own choice, their 
own contract, (there could be no comt nlsion^ 
referred the matter in dispute, delegated ita 
trust to any ode. Now, ia it the fact that no va« 
luation took place? There was Mr Larcher^a 
valuation, and Mr Dusavel's valuation ; if they 
agreed, there could be, by the terms of policy, 
no reference to another party. Tbey did not 
agree, they made their respective inventorieSi 
which, we find, were seen and compared 
by the Gentlemen appointed to Beport ; there 
is more : betore Messrs Wilson, Richer and 
Qaldemar were appointed, the two apprai* 
sera in question appeared ( 19th July ) before 
the Chamber, were heard, and their eatim* 
ation was examined, and it was after hearing them 
and examining their estimation that^ the special 
appraisers were appointed to report. « 

The Report of the special appraisers was cavil- 
led at, because it speaks of the prinuipaè^gooda* 
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So it does ; but the gentiemen in question give 
their reasons for arriving at the conclusions which 
they came to ; they satisfied the Chamber that 
appointed them,and they satisfy us. The objection 
tnat there was no valuatiou is certaiuly very far 
fetched,«ind in our judgment, fails. 

The third poiot was that the patties were not 
heard. 

We find that the appraisers were heard ; we 
find a written notice given to the parties to at* 
tend before the Chamber of Commerce on the 
19th of July, when the special Committee of ap- 
praisers examined the goods ; they did so in the 
■hop of Messrs. Fiintoni and Bonorchis : we see 
no request for a further hearing. If the parties 
had, iu person, requested to be present at the 
several meetings oi the Chamber of Commerce 
and to be heard when the sole question was that 
of knowing whether the goods damaged were 
worth a' certain sum of money or another certain 
^sum, and the Chamber of Commerce had rejected 
the application to hear either the parties or their 
mandatories, the question might have arisen whe« 
ther the parties, upon auch a reference as thii*,had a 
right to be pi^sent at all to the meetings. But we 
have no proof of a special request, or of a refusal, 
whilst we have proof that notice was given to 
the parties to attend ; we have proof that the 
appraisers did attend, were heard, and their Re- 
port examined; we liave proof to satisfy us that the 
ends of Justice have been substantially kept in 
view, and we cannot aliowr vague statements to 
shake the force of what we find shown to our sa« 
tisfactioD. 

It should be also observed tha^, in reality, the 
Chamber of Commerce was not invested by this 
reference with the duties of an umpire or "tiers 
arbitre," but rather with the duties of a sole ar- 
bitrator, agreed upon by the parties to decide 
with sovereign powers. 

The two other gentlemen who had to act first, 
are not arbitrators, they are sppraisers, they 
decide nothing ; if they agreed as to the value of 
goods, the parties were to be satisfied; if they did 
not agree, their respective awards were not to be 
submitted to an umpire, but then a sole arbitra* 

tor was to come into the field and decide. 

t 

On the whole, then, we are satisfied that the 
parties have bound themselres by a* legal con- 
tract» that in execution of that contract they ap- 
pointed appraisers, and then, again, went before 
a body of gentlemen chosen by themselves to de- 
cide on their special difierencdH, and that the de- 
cision which their own will has made compulsG- 
ry upon them, ought not to be disturbed. 

The Defendants have paid into Court the sum 
thi y were found to be liable in ; the Plaintiffs 
are entitled to take that sum out of the Registry, 
subject to the attachments that may keep it 
there, and s|ibject hIso to coats and to such dues 
accrue to tlte Treasury. 



But we find that the Defendants are, after 
such pft> ment, fully discharged; we also find 
them entitled to their costs. 



SDPBEHE OODRT 



YXNTX D'IkHEUBLB, — CONTKFAKCE, — IkTIB- 
FBETATIOH BU C0NTBi.T, — APPXL b'OV JITOS- 
ICEHT DU MaSTEB. 

La vente â*une propriété suerière» satu indicaJtUm 
de contenance^ comprend toutes les poriione de 
terre qvÀ composent cette propriété ; et pJm 
spécialement^ lorsque cette propriété est désignée 
par un nom, tous les terrains qui source nom 
jormaient partie de la propriété torsqu* elle a été 
achetée par le vendeur^ sont compris dans Im 
seconde vente faite par ce dernier. 



Sale of hocoteable fbopebtt, — Extent,--* 
ilttesfsetatioy of goktsagt, — appeal fbom 

A JUBGHENT OF THE MaSTEB. 

The sale of a Sugar Estate without any menUofn 
as to its extent^ includes all the plots of grouné 
composing the said Estate ; end when the soie 
estate is designated hy a name^ all the plots of 
ground which wider that name composed the JSi» 
tate, when the vendor purchased it^ are considered 
as included in the second sale made hy the latter. 



COTJEBADON,— Appellant, 



versus 



DUBOIS,-Eespondent, 

and 

WIDOW ARLANDA,— Appellant, 



vereus 



DUBOIS,— Respondent. 



Before : 

His Honor the Actikg Chief Jubge, and 
His Honor Mb. Justice Aenaub. 



T -D f Of Counsel for Courbadon. 

L.EouiLLABB| j^^ j^^ Widow Arknda. 

p. ViCTOB, — Attorney for the same. 

E. Leclezio, — Of Counsel for Respondeat. 

E. Leclezio Sr. — Respondent's Attorney, 



2Qlh March 1867. 

These were two Appeals from a Decision of the 
Master, of the éth February 1 867, ordering thai 
a certain plot of ground, of 25 acres, claimed 
by the Respondent be withdrawn from the sei- 
zure and memorandum of sale of the Estate 
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** Clemencia," for the reaBona set fortli in the 
Dedsion now complained ol 

The interest of the two Appellants beine one 
and the same, the two appeals were conso1i£ited, 
on the application of parties, on the calling of 
the cause for trial. 

Two points were taken before the Master : — 

lo. Whether in the sale to Arlanda. of the 
Estate " V Hermitage^^* now known by the name 
of " Clemencia" was included not only what 
might be called '* V Hermitage,'* proper, but a 
piece of ground of 25 acres in extent, situate at 
** Trois Ilots/* at some three or four miles from 
*' r Hermitage " proper, and 

2o. If so, prescription was set up by the Bes- 
pondent, as to the piece of land. 

The Master held that this piece of ground was 
not included in the sale of Fabre and Denis 
Brousse de Gersigny to Arlaoda. 

It was contended that the Master was wrong 
in BO adjudicating. 

In support of this proposition, the Appellants 
read the de<^d of sale from Aristide Fabre and 
Denis Brousse de Gersigny. wherein it is said 
that th» se parties ' vendent à M. Arlanda, une 
'* habitation établie en sucrerie et connue sous 
'* le Dom de " V Hermitage^* de la contenance de 
" arpens. 

'* Sont sompris dans la présente vente &a., &a., 
*< et généralement toutes les appartenances et 
'* dépendances de la dite habitation, sans au- 
" cune autre exception que le moulin à vapeur 
"&a. 

** Messieurs Fabre et Brousse de Gersigny 
'' sont propriétaires de la dite habitation pour 
" s'en être rendus adjudicataires à la Barre 
" moyennant le prix de ;873,00O sur la Folle 
" Enchère poursurvie contre le sieur Aimé Duval. 

'^ La présente vente est faite aux charges or- 
" dinaires. et en outre, moyennant pareille 
*• somme de ^73,000. (Payable à Tordre.) 

*■ M. Arlanda déclare re mettre au lieu et 
'' place de MM. Fabre et de Gersigny vis à vis 
** des créanciers. 

" MM. Fabre et de Gersigny s'obligent de 
'* mettre M. Arlnnda immédiatement en poeset' 
*^ eion de T habitation présentement vendue et de 

aes appartenances et dépendances.' 



i« 
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The number of acres sold not being mention- 
ed in the sale from Fnbre and Brousse de Ger- 
signy to Arlanda, reference had to be made of 
necessity to the Cahier des charges upon which 
tbe vendors to Arlanda purchased the Estate 
conveyed by them to the latter. 

The subjects set up for sale were : 

lo. Several portions of land united in one and 
the same Estate, known by the name of {'ITermi- 
iage. 



2o. Of another portion of land of 25 acres, 
situate at *' Trois Ilots,*' being part of and uni- 
ted to the portions of land above mentioned and 
hereinafter designated. 

The said portions (and not portion) belong t(v 

As the whole is, stands and extends without 
retention and reservation. 

Hence was it argued the Estate VSermiiag$ 
made up of the various portions of land described 
under Nos. 1 and 2, was the subject purchased 
by Arlanda's vendors. 

In the sale to Arlanda the latter declares ** se 
^* mettre au lieu et place de MM. Fabre et do 
" Gersigny, vis-à-vis des créanciers qui seront 
'^ colloques à TOrdre du prix de Tadjudicaticm 
'^ faite aux dits sieurs Fabre et de Gersigny.*' 

• 

The subject sold to Arlanda was *' une habi- 
** tation érigée en sucrerie et connue 'sous la 
" nom de ^' V Hermitage " et toutes les dépen- 
" dances de la diie habitation, sans aucune autre 
'* exception que le moulin à vapeur ^, '*de Cook" 
tbe guarantee of Maigret et Dhotman. 

The vendors made but this one single excep- 
tion as to the mill ; are we not then entitled to 
infer that the subject conveyed to Arlanda was 
the same subject as that purchased, at the Bar, 
with the whole of its component parts, including 
the portion of land of 25 acres ? 

Unless it be so, how could Arlanda be said to 
be in lieu and stead of his vendors as to the 
creditors of " r Hermitage,'* whose rights extend- 
ed over the whole Estate as sold at the Bar. 

If the vendors had ever intended to sell 
'• V Hermitage*' shorn of the piece of land of 25 
acres, they should have excluded it in terms as 
express as used in reference to Cook's mill. 

This they have not done ; any doubt as to tbe 
intention of the vendors must be construed 
against the latter in favor of the purchaser. 
Act. 1,162 C. C. 

The Judgment of the Master was supported 
by E. Leclezio Jr., on the same grounds and for 
the same reasons as set forth by the Master in 
his Judgment. 

JUDGMENT. 

The subject sold st the Bar and purchased hf 
Fabre and de Gersig^ny were several portioitf 
of land comprised under Nos. 1 and 2 of tbe 
'* Cahier des charges", admeasuring together 
about 775 acres. 

The lot No. 2, though- three or four miles dis- 
tant from the mill is,nevertheless, ft part and p*'* 
eel of and united with the other portion * No. If 
into one and the same Eecate'* rHemUéage^' 

They were not sold in several lots J)ut in ooff 
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single lot ; and the several lots jointly realized 
the sum ot 173,000. 

Sach was ** VHermitage " purchased bj Pabre 
and de Qersigo j. 

Such must have been ** V Hermitage " by them 
•old to and purchased by Arlanda. 

lo. Because the sale to Arlanda has these 
words : *' La présente vente/' of what ? de la 
dite habitation {^'VBermitage'^) dont ils (Fa- 
bre et de Gersignv) sont propriétaires pour s'en 
^tre rendus adjumcataires à la Barre, moyen- 
nant j07d,OOO. 

2ndly. Because of the stipulation that Arlanda 
should stand in lieu and stead of Fabre and 
de Gersigny quoad the creditors of the Estate 
whose rights rested on the portions of land com- 
prised under No. 1 and the 25 acres, portion 
mentioned under No. 2. 

If he were to be liable to the creditors of 
the Estate, it could only be on the ground 
of his being in possession of the pledge of the 
creditors. 

Had Fat)re and de Oersigny intended to de« 
part from such a necessary inference, express 
mention should hnve been made of such intend- 
ed departure ; for it is not rational, nor is it 
reasonable to suppose that a landed Estate, ori- 
ginally composed of two parts, should fetch the 
same price for one of its component parts ; such 
a thing may occur, no doubt, but we have no 
sufficient presumptions and still less evidence of 
its occurrence in this case. 

The distance of three or four miles of No. 2 
from No. 1, referred to bj the Master, is no 
g^reater obstacle to their union than a distance 
of three or four hundred yards between any two 
other portions of land of " THermitage " ; their 
matenal and physical junction would be as impos- 
sible in the last as well as in the first case ; but 
not so of their intellectual or moral junction. 

All we have to enquire into is : what did Fabre 
«nd de G-ersigny purchase at the Bar? and 
what did they seu to Arlanda P 

They purchased the pieces of land described 
under Nos. 1 & 2 which together composed the 
l&èUXefEermUage. 

The sale of VHermitage was the sale of the 
pieces of land Nos. 1 A 2 without which rtier^ 
mi/age could not hsve been said to have been 
either sold or purchased. 

V Sermitage, minus one of its parts, is not 
VHermitage^ but a part thereof, only. 

L* JSermUage having been sold to Arlanda. we 
infer that Arlanda acquired all the component 
parts of VHermitage^ viz : portions Nos. 1 <& 2. 
• 

£[ad the Vendors intended otherwise, thej 
HhôulcLhave taken care of expressing such their 
intention in unmistakable language. 

The Hise of landNo. 2 haviag,in our opinion, 
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been conveyed to Arlanda by the sale to him of 
VHermitage^ we necessarily infer that Fabre had 
no risht to convey to Gersigny the portion con- 
veyed by the latter to the ^spondent. 

This conclusion relieves us from the necessity 
of enquiring into the merits of the other parts 
of the Master's Beport. 

We shall, and therefore do, allow the two Ap- 
peals, and quashing the Decision of the Master, 
we order that the piece of land of 25 acres be 
put for sale along with the other parts of VHer- 
mitage alias CUmencia Estate. 

Costs against Bespondent. 



SlYREHE COURT. 



Procureur et Avocat General, — Son Substi- 
tut, — Ministère Public, —Art. 86 du C.P.C, — 
Ordres en Conseil du 20 Juillet 1831 ; 6 
Novembre 1832 ; 23 OcroéRE 1861. Art. 12. 

Les ^parties 'iie pourront charger de leur défense , soit 
verbale soit par cent, même à titre de consulta» 
tioUy le Procureur et Avocat Général, ni son 8ub* 
stitut. 



Procureur and Advocate General, — Hia Sub- 
stitute, — Right of private practise,— Art. 
86. C.C.P., — " Ministisre Public," — Orders in 
Council of 20th July ; 6th November 1832 ; 

" 23rd October 1851 ; Art. 12. 

The parties to a suit shall not he at liberty to en» 
trust their defense, either oral or by tmiting, even 
by way of advice, to the Procureur and Advocate 
Général or his StibstUute. 



in the matter of : 



THE CEYLON COMPANY 



versus 



CORDOUAN. 



Before : 

His Honor the Acting Chief Judge,* 
The Honorable Mr. Justice Colin and 
The Honorable Mr. Justice Arnaud. * 



S. J. Douglas, — ^Acting Procureit^ ana Advo- 
cate Gren^pil^ and Senior 
Counsel for Plaintiff. 

J. L. Colin, — Acting Snbstitnte for the 

Procnrenr and advocate 
General, and Junior Coun- 
sel for Plaintiffs. 

The Hon. V. Naz,— Of Counsel for Defendant. 
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by His Honor Mr. Jnttiee 
L. Arnaud. 



10^ May 1867. 

On Mr. Donglas rising to make a motion in 
this case, Mr. JNaz objected that the Procnrenr 
and Advocate General and his Substitute had 
not the right to appear as advocates, for a private 
party, before the Court; he cited Art. 86 of the 
Code of Civil Procedure. 

The Acting Procureur and Advocate Oeneral 
and Mr. Jules Colin, acting as Substitute of the 
Procureur and Advocate Greneral, both have 
contended in answer that Art. 86 of the Code of 
Civil Procedure is virtually if not expressly 
abrogated : that the Order in Council of the 20tL 
of July 1831 has modified the functions of the 
Procureur and Advocate General before the 
Civil Courts of the Colony, so as to imply the 
abrogation of that Article. 

That the Order in Council of the 23rd of 
October 1861, sanctioning Ordinance 2 of 1860, 
has modified not only the duties of the Procureur 
and Advocate General, but also the whole judicial 
system of the Colony, so as to have done away 
with the reasons which had called for the 
enactment of the article in question, on the 
strength of the maxim cessante ratione, cessât 
ipsa lea. That owing to these modifications the 
functions of the Procureur and Advocate General 
are assimilated to those of the Attorney General 
in England. Both these ofiicers have cited a 
Judgment of the Supremo Court, on the same 
point, in a case of Lang^ Freela/nd ^ Co. y. Beid, 
Irving 8f Go., and they said that they held their 
commissions by temporary and provisional ar- 
rangement pending the absence of the Procureur 
and Advocate General, and claimed the benefit of 
a course established now for a certu'n number 
of years during which the Substitute Procureur 
and Advocate General, whose rights and duties 
they claim to be indivisible with those of the 
head of the office, has used -the right of taking 
private practice. 

Art. 86 has not been repealed, and the question 
before the Court, to-day, is : has it or has it not 
been impliedy abrogated by subsequent legisla- 
tive enactments which have modified the func- 
tions of the Procureur and Advocate General as 
well as the judicial system of the Colony. 

Before ascertaining the extent of such modifi- 
c^on, it is necessary to see what was the nature 
o^he functions intrusted to the office now held 
by the acting Procureur and Advocate General 
and his Substitute, previous to any modifying 
enactments, that is before the year 1831. 

• The Prodhreur General held a situation very 
difierent from^at of the Attorney General in 
England ; he was the head of an institution which 
does not exist in the mother country, that is the 
'' Ministère Public ;" its duties were to enforce 
the execution of the law in all matters, criminal 
and civil, concerning public order, and to protect 
the rights of Government, the rights of parties 
unable to protect themselves, such as minors; and 









lastly to give conclusions for the assistance of 
Courts of law. 

In order to value the character of that office, 
we must fully understand the peculiar nature of 
the system of our laws. One must remember 
that in a number of cases the Courts are called 
upon to adjudicate in a definitive manner on the 
rights of minors, of women, of parties incapaci- 
tated who may not have their rights under the 
protection of trustees, trusteeship being forbid- 
den, and also that the Court is bound to give ju- 
dicial validity to a number of proceedings pecu- 
liar to our system, such as lidtations, partiiions- 
" ordres," envois en possession,'* in which the 
most efiective,too oflen the only protection afford- 
ed to parties unable to defend themselves rests 
in the intervention of the " Ministère Public," an 
intervention the most important of the duties of 
such office, the importance of which is speciallv 
relative to our system of laws, but without which 
the rights of many would be placed in jeopai^y, 
unless the body of our dvil law was seriou^y 
modified. 

The functions of " Ministère Public " were ful- 
filled in our Colony by the Procureur General, 
the " Procureur du Roi " and his Substitutes. It 
is only necessary, for the intelligence ef the mat- 
ter under consideration, to refer to such of these 
duties which were performed by those office» 
before the Civil Courts of the Island. In civil 
cases between parties of age and masters of their 
own rights, they were expected to give their 
conclusions, but that was not a legal necessity ; 
whilst in cases where persons incapacitated by 
law or where public order was concerned, the 
proceedings were to be communicated, '* sous 
peine de nullité," to the " Ministère Public," and 
lo Judgment was valid until after he had been 
leard in the matter. 

In 1831, an officer was appointed with the title 
f Advocate General; (a title which in our system 
longs to officers whose special office is to per- 
pm the duties of the " Ministère Public " before 
e highest Civil Courts.) That ofBcer, Mr. 
ooper,was appointed on the footing of an Attor- 
ey General in England, he was made Counsel for 
bhe Crown, called to the Council of Government 
10th October 1831) but was specially precluded 
y his commission from fulfilling the functions of 
Ministère Ptiblic." 



^ Subsequently an order in Council of the 13th 
April 1831 was promulgated, which purports to 
modify the judicial system of the Island, and con- 
tains a proviso respecting the office of the Pro- 
cureur General ; it runs thus : " and it is further 
ordered that in all civil cases depending from 
the^aid " Cour d'Appel " or the said " Tribu- 
nal de première instance " the Procureur Gene- 
ral of the Island or his Substitutes are and shall 
be relieved from the duty heretofore incumbent 
on them of making their conclusions for the as* 
sistance of the said tribufùds, 

Mr. Acting Procureur and Advocate General 
construes this provision into an abruption of the 
laws that make it discretionary, as well as^ thesft 
that make it imperative upon the *' Minist^ 
Public "to give conclusions ; according to his 



1867] 



COURTS OF MAUBmUS. 



1» 



î 



view, the "Ministère Public," from that time» has 
<seased to bo an integpiil part of the Court, bis 
duties and privileges have been considerably re* 
dnced, hence, he says that with the duties have 
disappeared the liabilities of Art. 86 of the Code 
of Civil procedure. 

I cannot agree with him : it must be observed 
that the provision contained no abrogation what- 
-ever, it simply tenders a relief of certain duties 
to a public officer ; a relief of which that officer 
might or might not take advantage, so that, if 
the abrogation of Art 86 is drawn as an infe- 
rence from such relief, such abrogation would 
be but conditionnai and dependant upon the dis- 
cretion of a public officer. And it has so hap- 
pened, in point of fact, that this relief was not 
Bpocepted and the provision was not carried into 
•execution; for, we find in the minutes of both the 
Iftte Court of Appeal and of the Tribunal of First 
Instance that the Ministère Public have been in 
attendance and gave their conclusions after the 
promulgation of the Order in Council, in the same 
manner as before, and this state of things has 
lajetted until the Order in Council of 1851. More- 
over nothing justifies the assumption that in the 
new organisation the Procureur General ceased 
to be an integpral part of the Court. The very 
reverse is all along written in the Proclamation 
which accompanied the publication of the 
Hoyal Instructions and of the Order in Coun- 
cil ; it provides : Art. 1. " The Court of Appeal 
of the Island of Mauritius shall be composed as 
follows : 

H. H. Edw.^ Blackburn, Chief Judge, first Pre- 

sident. 
J. M. M. Virieux, Esqre, Vice-President. 
Edw. Bémono, Assistant Judge. 
Prosper d'Epinay, King's Procureur General. 

(Proclamation of the 80th August 1821.) 

It is clear that from the very tenor of the Or- 
der in Council it was never meant to operate as 
argued by Mr. Douglas ; it purports, in termâ 
to relieve the Procureur (General, only of the obli- 
gation of giving such conclusions that were ne- 
cessary for the assistance of the Court, but it says 
not a word of such conclusions which are no more 
formal, no more for the assistance of the Court, 
1)ut which are given for the defence of parties un- 
protected which are essential for the validity of 
proceedings, which are provided .'* à peine de 
nullité " and are provided in a number of sepa- 
rate and distinct articles, the subrogation of 
"which would have to be implied in the same way 
from the same very weak proviso. This I do not 
admit. I am supported in my opinion by llie 
subsequent enactment proceeding from the same 
source. 

The next Order in Council, in point of date, is 
one of the 6th of November 1832. The Court 
of Appeal had ruled *' ex officio " tiiat the func- 
tions of Advocate General, were inconsistent 
with those o^ Procureur General, and in order to 
reconcile such inconsistency, a special proviso 
was inserted in that Order in Council which pur- 
ports to abrogate the '* Ministère Public " in 
those ccMs in which the Procureur General 
would héh to fUfil functions incompatible with 



those of the Advocate General, and reserving at 
the same time to the Court power in such cases 
where they should think it necessary to ask for 
the appointment of an officer to fulhl the func- 
tions of '* Ministère Public ". The necessary 
inference from this provision clearly contradicts 
the assumption that the Order in Council of 1831 
had done away with the duties of the "Ministère 
Public." 

Such was the state of the law on the subject, 
when the Order in Council of 1851 was promul- 
gated. Art. 12 abrogates the functions of the 
*' Ministère Public " in certain cases and main- 
tains it in others. * 

From a comparison with Art. 82 of the 
Code of Civil Procedure, one may ascertain with 
a certain degree of accuracy the extent of the 
modifications introduced by that last provision. 
The " Ministère Public " retains its functions 
in any cases where the Crown and Bevenue are 
concerned and in any matter connected with the 
Civil Status of any person, any divorce, guar- 
dianship of any minor or interdicted person, that 
is, in all those cases in which the intervention of 
the Procureur General is essentially required 
consistently with the economy of our laws, and 
it is dispensed with in those cases in which it was 
required, according to the words of the Order in 
Council, for the assistance of the Court. 

From the consideration of these several Ordf 
in Council, I am of opinion that they have i\ 
duced modifications into the fanctions àt the 
Procureur General, in as much as they have re- 
lieved him of certain duties which appear to 
have become inconsistent with the amended Con- 
stitution of onr Courts of Law, but that, at the 
same time, it has retained its essential characte- 
ristics, its principal and primary duties, and that 
no alteration of art. 86 can be inferred from those 
modifications. 

The next question I have to consider is whe- 
ther the provisions of the Code of Civil Proce- 
dure have been abrogated or modified, in their 
application, by usage or practice of tho Court. In 
order to ascertain how far usage and practice 
can weigh in such matter, I must review the factp^ 
which can be ascertained, from the very unsa- 
tisfi5U)tory state of the archives of our Court. . 

With regard to the office of the Procm^eur and 
Advocate General, I see that in 1831 and when 
Mr Jérémie brought his commission before the 
Court, for registration,the Judges of Appeal took 
proprio rivotu an objection to the legality of that 
commission which united the functions of Pro- 
cureur and Advocate General and suspended the 
registration of such commission, and that when 
in 1856 the officer fulfilling those fanctions 
claimed to practice as an Advocate, an objection 
was taken by one of the practitioiMrs before the 
Court and the Court ruled that from the changes 
in our system which had given this Court the 
powers of the Queen's Bench, they inferred the 
abrogation of art. 86 ; with that opinion, it is my 
misfortune that I cannot agree, for the reasons 
I have already given. 

I cannot see anything which could be construed 
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into a modification, hj law or hj nBage, of Art. 
86| as far as the Procureur General is conoemed. 

But the case is different wil^ regard to the 
Substitate Procnreur General. I see in the Re- 
cords of the Conrt that in 1828, that is prior to 
any Order in Gonncil or law touching onr jodi* 
cial system, Mr Félix Fadhnile is appointed to act 
as second Substitate of the "Procnreur Gé- 
néral du Boi, et sans que pour raison de ce 
service éventuel le dit M. Félix Fadhuile soit 
empêché de suivre sa profession d'Avocat." I 
see that at a public sitting, on the motion of the 
Ministère Public, the Proclamation appointing 
Mr. Fadhuile and his Commission, both contain- 
ing the power to practice, are read, and the Com- 
mission is ordered to be registered by the Court. 
I must assume, when the record states that both 
Proclamation and Commission were read in 
'Cpurt that the Judges then, in ordering such 
Commission to be registered gave their sanction 
to what was on the face of those documents. — I 
am not permitted to assume that they may not 
have deemed it their duty to raise an objection, 
when I saw from the same records that when 
two years afterwards they considered that the 
Commission of the Procureur General was incon- 
sistent with law, they raised the objection " ea^ 
officio " and refused to register it until compelled 
according to law. 

I cannot but see there a modification in prac- 
tice of the strict letter to the law. What is the 
reason of such modification ? We have no means 
of ascertaining with any thing like certainty. Whe- 
ther the Judges then claimed a certain discretion 
over such questions ? whether they yielded to ne- 
cessity ? the latter surmise is quite possible,consi- 
denng that the appointment takes place at a 
time when the number of practitioners was very 
limited and when the duties of the profession 
were performed by the same parties who acted 
both as attomies and advocates, a state of things 
which brought up men who are the pride of our 
small colony and our Bar, but which has ne- 
cessarily modified the strict application of per- 
sonal and legal qualifications. This ^ras the time 
when Judges have been appointed not only from 
attorneys practising before the Court, but even 
frpm persons who did not belong to either of the 
two branches of the legal profession. 

It must also be remarked that, in those times, 
the functions of the " Ministère Public," before 
the Court of First Instance were fulfilled by the 
Substitute Procureur General, for. the more im- 
portant cases, and by a Police officer for smaller 
cases called Police cases. 

•Whatever may have been the reasons of Gro- 
vemment and of the Court, there, it is a stub- 
bom fact standing on record, that one of the 
Substitutes of the Procureur General was tem- 
porarily allowed private practice by Qt)vemment, 
with the implied concurrence of the Court, and 
without any objection from any quarter. 

From that time and for a long space of time, there 
is nothing on record touching the question, until 
18t^3. "Mr. Williams who was Substitute, in the 
meanwhile, always claimed the right to practice. 
(Though he seldom appeared for parties.) — ^At 



that period, Mr. Douglas, on being appointed fini 
Substitute of the Procureur and Advocate Gena* 
nd, claimed and exercised the right of priTmte 
practice without any objection* After hua two 
eminent members of our Bar sncoeesively fuU 
filled the same functions with the same priyi* 
leges, and in point of foct, within the last thirlj 
eight years, four distinct persona have fhlfilled 
the functions of Substitute Procureur General^ 
and have practised, as Advocates, at the same 
time, without any objection having been raised. 

It is not in my power to close my eyes to 
those facts and to a state of things which has 
existed within the precincts of this Court and on 
which parties may have been indnoed to acquire 
certain vested rights, and I could not feel justi- 
fied in coming to the conclusion that Gk>venii- 
ment and the Judges, in 1828 and afterwards, 
and that the gentlemen who had used the privi» 
lege of private practice have simply violated tibe 
law. 

This opinion implies the conclusion that a 
written law can be modified by a contrary usage, 
and I am aware that the more recent commenta- 
tors on the Code Civil have expressed an adrerse 
opinion on the subject, but it is to be^observed 
that they base their opinion principally upon tlie 
actual constitution of a country which, to us, is 
a foreign country, whilst other writers like Mer- 
lin (verbo appel), Duranton (Vol. 1, No. 109) 
and Troflono, hold a different view of the ques- 
tion, and 1 am of opinion, in this mutter, that 
where it stands proved to me that within a 
period exceeding the length of time required in 
our law for the prescription longi tem/pms^ (on 
several occasions the officer fulfilling the func- 
tions of Substitute Procureur General has been 
allowed temporarily to practice as an Advocate) 
that such a state of things originating from the 
Executive with the implied sanction of the Court 
and without any recorded objection, presents the 
character of a state of things accepted by univer- 
sal consent and for a time sufficient to make it 
a usage, which has modified, to the extent of such 
usage, the letter of Art. 86. 

It has been said at the Bar that such rights, if 
admitted to have been acquired by the Substi- 
tute of the Procureur General, must inner to 
the benefit of the latter, by reason of the indivi- 
sibility of their functions. 

Such argument cannot be entertained for one 
moment. 

The doctrine of indivisibility of the " Minis- 
tère Public " is written no where in our laws ; 
it is founded in France, partly on custom and ex* 
pediencj, and partly inferred from Art. 7 & 47 of 
the Law of the 20th April 1810, creating the ju- 
dicial organization of that country, and which 
has never been promulgated here. But even there 
the principle of indivisibility has been upheld to 
this extent, that one member of the " Ministère 
Public" having taken a step in any case, could ^ 
replaced in the course of the case by any other 
member of the " Ministère Public," but I»ha\re 
seen it nowhere contended that besides the com- 
mon functions exercised by members of that body 
they could not possess distinct rights and have 
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to perform different duties. The contrary ap- 
pears in the very law from which, in France, the 
principle of indivisibility is drawn ; from it I see 
that before the inferior Courts the functions of 
the '^Aiinistere Public" are fulfilled by the Mayor 
and Deputy-Mayor of the locality in which the 
Court is situated, that is by persons having very 
different duties to perform. I am therefore clearly 
of opinion that the Procureur General and his 
Substitutes may legally have rights and duties 
different over and above the nmctions which 
they may have to fulfil in common as members 
of the " Ministère PubUc." 

On the whole, the question being whether the 
acting Procureur and Advocate General and his 
Substitute can consistently with the law of the 
land, as it at present stands, take advantage of 
the temporary arrangement by which they claim 
the right to practice for private parties, I am of 
opinion that the acting Procureur General has 
not such right, but that with regard to his Subs- 
titute I do not feel justified in interfering Avith 
any such arrangement. 



The Hok. G. Coliit then delivered his Jadg- 
ment. He apologized for not having written it, 
but explained that he had been prevented from 
doing so on account of a recent illness. He deve- 
lopped the reasons for his opinion which were that 
Art. 86 of the Code of Civil Procedure must be 
followed in its entirety. There was a distinction 
to be made between practice and custom. The 
practice of the Court was, in fact, the law of the 
Court ; but that rule only applies to questions 
of procedure and matters in which there was no 
written law. £ven admitting that usage could 
abolish a written law, it cannot be said that 
there has been, in Mauritius, a regulated and 
established custom authorizing the Substitute 
Procureur General to appear for private parties. 

If the Hon. Ms. Douglas did so, his predeces- 
sors abstained from doini; so. At all events, the 
law of the Colony, in his opinion, could abolish 
a written enactment. For these reasons, he 
coidd not adopt the restriction of his brother 
AsKAUB ; he, toerefore, considered both the Pro- 
cureur General and his Substitute were debar- 
red from private practice. He never felt him- 
self in a more pamful position. He would have 
been glad to have avoided taking any share in 
the Judgment ; but being specially called upon, 
he was bound to interpret according to his 
conscience and his conviction, the meaning of a 
distinction and unrepealed provision of the 
Code* 



Judgment deliyered by His Honor Mr. Justice 

v. 0. Bettel. 



• On Th« HONOBABLE THE ACTINfl PBOCVBErB 

^ITD Advocate Gbnebal moving, in the case of 
the Veylon Company Limited v. Gordouan, for a 
Bule calling upon the latter to shew cause ,* 

The HoirOBABLs Y. Naz disputed the right 



of the Acting Pboccbeitb Gefebal and Sitbbti- 
TUTE to appear before the Court, but for the 
Cbown ; Hon. Y. Naz contended that the of- 
ficial character of the Pbocubeub GeihsbaIi and 
Substitute precluded them from private prac- 
tice, which was inconsistent : 

lo. With the dignity of their Office. 

2o. With the letter and spirit of Arts. 83 and 
86 •* Code Procédure Civile " still in force. 

'Those two propositions were very ably and 
fiilly developped by the Honobablb Naz ; and 
wpre met by the followinff answers from the Of- 
ficers of the " Ministère Public." 

lo. The changes undergone by the Institution 
of the "Ministère Public," from the Orders in 
Council of 1831 and 1851, have done away with 
the reasons which originally prevented the mem- 
bers of the Parquet from taking the defence of 
private parties. 

2o. The Pbocubeub Genebal, now, forms no 
component part of the Supreme Court and is 
now divested of that Magistrature which was 
one if not the sole reason for their exclusion 
from private practice. 

3o. JRes judicata on this point. In the case of 
Seid Irving and Company v Lany, Freeland and 
Company, ar^^ucd before the three Judges then 
on the Bench, the right to private practice on 
the part of Mr. Douglas, then as now, acting 
Pbocubeub Ain> Advocate Gekebal, was dis- 
puted by Hewetson whose objection was. how- 
ever, overruled by the three Judges unanimous- 
ly, on the 1st February 1866. 

4o. Since that time Mr. Douglas was gone on 
Acting as Counsel for private parties, with the 
concurrence of the Bar, and to the knowledge 
of the Court. 

The point upon which I am called to express 
my opinion has already incidentally come under 
the consideration of the Supreme Court, on the 
1st Februarv 1856, on the trial of the case of 



? 



Seid Irving Sf Co, v Lang Freeland ^ Co, 

In that case, Hewetson, the attoruey of Lamg 
Freeland ^ Co,, said : 

Mr. Douglas, Procureur General, has no^er- 
sona standi to argue against me, as being Pbocu- 
beub Gei^ebal. He quoted Art. 86, C. P. C. 
and maintained that the practice of the Court 
cannot change the laws. 

The various arguments urged by the Hon. Y. 
Naz in support of his objection against the right 
of the Acting Pbocubeub and Advocate Gene- 
bal and Substitute, were summarily urged, at 
the time, by Hewetson. 

Beference was then as latterly made to tl^ 
provisions of the Art. 83 of the CrviL Cods or 
Pbocedube, to the Orders in Council of 1831 A 
1852. 
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Sbe infeveooeB drawn from these several legal 
eBactments were stated to the three Judges then 
on the Bench, who, after hearing the then and 
now Aj>yoqjlte P. G-. unanimously overruled the 
objection, whereupon Douglas was heard. 

Were the Judges' right iu so aH judical ing on 
the objections taken ? If not how far can their 
jinanimous ruling be binding on the Supreme 
Qeurt of the present day. 

To ascertain the first of the«e two propositions 
let us refer to an earlier period ; I find an Order 
in Council of the 13th April'lSSl, ordering inter 
alim *' that in civil cases depending before the 
"said *• Cour d'Appel " or the said *• Tribunal 
•• de Première Instance/' the Procureur Gene* 
** ral of the Island or his Subttituteê are and ihalL 
** he relieved from the duty heretofore incumbent 
*^ on them of making their conclusions for the . 
'' assistance of the said Tribunals." 

I, subsequently, find in 1832, a Proclamation 
of His Excellencv the then Governor, appointing 
Mr. John Jérémie, Procureur and Advocate Ge- 
neral, which Proclamation gave rise to the fol- 
lowing Judgment of the then Supreme Court. 

On the 14th July 1832, at an extraordinary 
sitting of the Supreme Court composed as fol- 
lows : 

Son Honneur Ed. B. Blackburn, Chef Juge et 
Premier Président; M. Virieux, Vice- Président ; 
et Me Bestel, avocat, appelé pour compléter la 
Cour, comme le plus ancien avocat sur le tableau, 
non empêché ; Me Adrien d'Epinay, Avoué, ap- 
pelé au Banc du Ministère Public : 

Le Ministère Public a requis la lecture par le 
Greffier, d'une Proclamation de Son Excellence 
le Gouverneur, sous la date du 8 Juin dernier, 
portant nomination de Monsieur John Jéremie 
aux offices de Procureur Général et d* Avocat 
Général. 

Après lecture de la dite Proclamation, le Mi- 
nistère Public a requis qu'il plaise à la Cour, 
vu &a. .. 

Et considérant que les lettres qui nomment 
Monsieur John Jérémie Procureur près les 
Tribunaux de la Colonie, lui donnent en même 
temps le titre et le revêtent des fonctions 
d'Avocat Général, 

Qu'il y a incompatibUité, aux termes des lois 
de la Colonie, entre ces deux fonctions, ce qui 
donne lieu à l'application de l'Art. 10 de l'Or- 
donnance du Boi, du 30 Septembre 1766. 

Dire qu'il sera sursis à Tenrégistrement des 
lettres qui nomment M. J. Jérémie aux fonc- 
tions cumulées d'Avocat Général et de Procu- 
reur Général. 

Ouï le Ministère Public et après en avoir dé- 
libéré : 

▼tt Particle 88 du 0. P. 0. 

Tu l'article 480 du même Code No. 8, 

Vu l'article 86 du même Code, 



Vu l'article 10 de POrdre du Boi, du 80 Sep. 
tembre 1766, 

Yu la Proclamation de Son Excellence le Ooa- 
vemenr, en date du 8 Juin dernier, par laquelle 
John Jérémie est nommé Procureur Général et 
Avocat Général de Sa Hi\je8té, en cette Colonie 
et dépendances. 

Attendu qu*il n*a pas été dérogé aux susdits 
Articles du Code de Procédure Civile, 

Attendu dès lors, qu'il résulte ineompatibiUté 
entre les fonctions du Procureur Général et 
celle d'Avocat-Général, qu'il est du devoir impé- 
rieux de la Cour de signaler respectueusement à 
l'Autorité Supérieure. 

Attendu que le moyen légal d'y parvenir est 
indiqué part PArt. 10 de POrdonnance Koyale 
déjà citée. 

Par ces motifs, la Cour surseoit à Penregistre* 
ment de la Proclamation donts'sgit en ce qu'elle 
cumule les fonctions de Procureur- Général et 
d'Avocat-Général. 

Ordonne qu'Expédition du présent Aifêt sera 
transmis à Son Excellence le Gouverneur, pour 
son approbation. 

On the 16th July 1832, follows another Judg- 
ment of the Court, composed of the same mem- 
bers as above : 

Yu la minute de Son Excellence le GK>uver- 
neur, en date de ce jour, par laquelle après avoir 
pris communication de PArrét de la Cour rendu 
le 14 du courant, à elle transmis pour son appro- 
bation, elle déclare n'être pas d'avis qu'u soit 
sursis à Penregistrement de la Proclamation du 
8 Juin dernier,, 

Attendu que le dit Arrêt de la Cour, du 14 
de ce mois, ne pouvait aux termes de PArtide 
10 de POrdonnance du Boi, du 30 Septembre 
1766, en ce qui concerne la surséance qu'il pro- 
nonce, recevoir son complément qu'autant que 
cette mesure aurpit obtenu l'approbation de 
Son Excellence ; 

AttenHu qu*aux termes de la Minute dont 
s'agit, l'approbation nécessaire n'a pas été accor- 
dée ; 

Par ces motifs la Cour ordonne Penregistre» 
ment de la Proclamation du 8 Juin dernier. 

Ordonne la Cour que par un arrêté particu- 
lier, il sera, aux termes de Part. 9 de la dite 
Ordonnance, fait à sa Majesté de respectueuses 
remontrances sur l'incompatibilité des fonctions 
cumulées de Procureur-Général et d'Avocat 
Général confiées à Monsieur Jérémie. 

In compliance with the last paragraph oi the 
above Judgment, and on the same day,46tfa 
July 1882, it was thus ordered by the tiourt: 

La^ Cour arrête qu'il sera, par M. Virieux 
nommé commissaire à cet effet, préparé de res* 
peetueoses remontrances a sa Majesté, sur Pin- 



1867] 



COURTS OP MAUEITIUS. 



28 



compatibilité das fonctions de Procareur-Géné« 
rai et d'i^yocat-G-énéral cumulées sur la môme 

Sersonne ; en être par lui fait rapport à la Cour 
ans huitaine, pour ce fait être statué ainsi qu'il 
appartiendra. 

These remonstrances were not drafted nor 
submitted to the Court for reasons which it is 
needless now to mention, 

But the existence of the Order in Council of 
the 6th November 1831, read and registered in 
Court, on the 22 ad March 1833, clearly shews 
that Her Majesty's Home Government had been 
made acquainted with the Judgment declaring the 
incompatibility of the joint functions of Procu^ 
reur-G-eneral and Advocate-General in the per- 
son of one and the same officer. 

After reciting the Clause of the Order in 
Council relieving the Procureur-Général and his 
Substitute from giving their conclusions, the 
Order in Council of the 6th November 1832, 
continues in these terms : ** Attendu que des 
doutes se sont manifestés, malgré les dtsposi- 
tiens prescrites par l'Ordre en Conseil, quant 
à ce que le Procureur- Général de sa Majesté pou- 
vait légalement réunir à cette charge celle d'A- 
vocat Gkénéral de Sa Majesté, pour la dite Ile ; 

Attendu que les fonctions du Ministère Pu- 
blic dont le Procureiir- Général est le Chef, sont 
incompatibles, suivant l'allégation» avec celles 
d'Avocat-Général ; 

Maintenant, pour dissiper ces mêmes doutes, 
il est par le présent ordonné et déclaré que 
dans touë les cas où le Procureur- Général, 
par ses fonctions, suivant les lois en vi- 
gueur, aurait à remplir des fonctions incompa- 
tibles avec celles qu'il aurait comme Avocat- 
Général, alors, dans ce cas, le Procureur-Géné- 
ral sera, et il est par le présent relevé de l'obli- 
Sition de conclure ; et en tant qu'il s'agit des 
tes fonctions, l'office et les devoirs du Minis- 
tère Public sont, par le présent abolis, et toutes 
lois en vigueur ou supposées être en vigueur 
qui exigent l'intervention du Ministère Public 
oans tels cas, sous peine de nullité, sont par ce 
présent, abrogées Pourvu, néan- 
moins, que, si dans aucun cas il paraissait aux 
Juges des dits tribunaux que l'intervention du 
Ministère- Public, en toute cause, matière ou 
chose pendante devant eux, est essentielle à 
l'exécution do la loi et à l'administration de la 
Justice,et que compatiblement avec la due exécu- 
tion de sa charge comme Avocat-Général, le Pro- 
cureur-Générfd en exercice ne peut en tel cas, 
remplir ses fonctions comme chef du Ministère 

Public, il sera loisible au Gouverneur 

et il est, par ce présent, autorisé à nummer, sur 
la représentation des dits Juges, une personne 
capable pour agir, dans les dits cas, comme Pro- 
eureur Général, lesquel rempHra, dans ces occa- 
aions spéciales, les fonctions attribuées au dit 
Procureur Général comme Officier principal du 
Ministère Public. , 

• 

The object of this Order in Council was evi- 

id«ntly to remedy the evil which might arise from 

the apprehended conflict pointed out by the 

Court, Detween the dutteir'of Procureur and Ad- 



( 



vocate- General, entrusted to one and the. same 
officer. 

To this end. the Order in Council first reli^voé 
the Procureur General and his Substitutes from 
giving his or their conclusions, and repealed th* 
law which made it imperative upon him aoil 
thorn to give such conclusions, reserving, second- 
ly, at the same time, to the Judges, in the cases 
pointed out by the Order in Council, the power 
of calling upon the Executive for the appoint- 
ment of a Procureur General, in such excep- 
tional cases of conflict. 

But except in the cases of incompatibility ia 
the duties ot Procureur General and Advooate 
General, the general law of the land continued 
what and such as it was before tho relief afforded 
the Procureur General from giving his conclur 
sions ; unless that relief be so construed as ne» 
cessanly drawing after it the abolition of the 
other duties of the "Ministère Public" as specified 
in Art. 83 and 86 of the C. P. C. and Article 12 
of the Order in Council of 22nd October 1861. 

Such is, in fact, the construction contended 
for by the Hoitobable Adyocate Pbocubbub 
Geneeal and Substitute, on the relief afforded 
the Ministère Public, by the Order in Council of 
1831 and 1852 ; the Order in Council of 1881 
relieving the Ministère Public from the necessity 
of giving his conclusions for the information of 
the Court ; 

The Order in Council of 1852, the present 
Charter of Justice, Art. 12, repeals the same en- 
actments in a somewhat different language : 

" The office and functions of the Ministère 
Public are abolished as far as the! attendance of 
the Procureur General or his Substitute at the 
sitting of the Supreme Court is, by the existing 
law, required, on pain of nullity. 

But is the Ministère Public, for ever, in all 
cases, relieved from such attendance ? No 1 for, 
adds, the second part of the same Article : ** Ex- 
cept in any causes where the Cbown* or the 
Public Revenue is concerned, and in any mat- 
ter connected with the Civil Status of any 
person, any divorce, guardianship of aoy minor 
or interdicted person or in which the Procureur 
General may, under the existing law, intervene 
as a party." 

Let us, now, look at the Articles of the Code 
OF Civil Pbocedube. — Art. 83. Seront commu- ^ 
niquées au Procureur du Boi, les causes suivan- ^ 
tes : T 



Art. 83, C. C. P. 

lo. Celles qui con- 
cernent l'ordre public, 
l'Etat, le domaine. 

2o. Celles qui con- 
cernent l'état des per- 
sonnes et les tutelles. 

6o. Les causes des 
femmes non autorisées 
par leurs maris, lors- 
qu'il s'agit de leur dot. 



Orderin Council of 1852 

Art. 12. Except in 
any causes where the 
Cbow» or the Public 
Revenue is concerned. 

And in any matter 
connected with the Ci- 
vil Status of any per- 
son, any divorce, guar- 
dianship of any minor 
or interdicted person, 
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or in which the Proca- 
reurOeneral maj^under 
the existing law, inter- 
vene, the Procnrenr 
Gheneral shall continue 
to he rested with a bu- 
perintendance oyer all 
ministerial officer (such 
as Attornies, Ushers, 
&Q ) and in like manner 
over Barristers and Ad- 
vocates. (See Ord. 9 of 
1855.) 



et qu'elles sont mariées, 
louB le régime dotal ; 
les causes des mineurs 
et généralement toutes 
celles oii Tune des par- 
ties est défendue par 
un Curateur. 

7o. Les causes con- 
cernant ou intéressant 
les personnes présu- 
mées absentes. 

Jje Procureur du 
Roi pourra, néanmoins, 
prendre communication 
de toutes les autres cau- 
ses dans lesquelles il 
croira son ministère né- 
cessaire ; le Tribunal 
pourra même l'ordon- 
ner d'office. 

The two texts of law so placed in juxta posi- 
tion to each other, shew this important fact, the- 
abolition of the office and fuoctions of the ''Mi- 
nistère Public," in so far as the attendance of 
the Procureur Geueral or his Substitute at the 
sitting of the Supreme Court, is, by the existing 
law, required on pain of nullity, has not relieved 
the " Ministère Public" from the duties imposed 
on him by Art. 83 of the C. C\ P. and by Art. 12 
of ihe Order in Council of 1852, in the numerous 
cases referred to by the Order in Council, nor 
abolished the prohibitions of Art, 86. 

It is evident that the Procureur General or 
Substitute could not, consistently with the legal 
discharge of the duties of their office, take up a 
private brief in the cases in which their official 
presence in Court is required by Art. 12 of the 
Order in Council of 1852, nor would it be safe for 
them to do so, as cases might arise in Court dis- 
closing a state of matters or things which might 
render imperative the intervention of the ''^Vlinis- 
tère Public." 

Further, what has the abolition of the law, in 
so fur only as the conclubions of the " Ministère 
Public '' or liis Substitutes, on pain of nullity, is 
concerned, to do with the right of private practice 
claimed by the Acting Procureur General and 
Sabstitute, 'whether under the Orders in Coun- 
cil of 1831, or 1852, jointly or severally. 

That relief is afforded to the public officer hold- 
ing the two-fold appointment of Procureur and 
Advocate General or his Substitute, as a remedy 
to an apprehended conflict between the duties to 
be performed by ope and the same officer. What 
right has that public officer to extend to his pri- 
vate purposes and ends an enactment made for 
the public officer only ? Such an extension cannot 
but render less efficacious the remedy devised by 
the legislature for the non interruption of the 
Administration of Justice. 

But it was said that the right of private prac- 
tice has been conceded by the Bar and sanctioned 
by the Court, that it has been exercised by the 
late Honorable Procureur and Advocate General 
Prosfier D'Epinay, bv Mr. Williams, Substitute 
Procureur GenenJ, by the present Acting Pro- 
cureur General, from the date of his coming 
into office until this day ; that an attempt, by 
Hewet8on« to dispute his right to act as Counsel 



in a'private cause was foiled by the nnanimoas 
ruling of three Judges then on the Bench. 

The unanimous ruling of the Judges, on the 
objection, cannot be denied. 

But be it observed that the objection of He- 
wetson was taken incidentally at the opening of 
a heavy case, which threatened to occupy the 
attention of the Court for several days, that the 
unanimous opinion of the Court was expressed» 
on the spur of the moment, from the Bench and 
without any previous deliberation at chsmbers ; 
these facts cannot but lessen the weight to be 
attached to the Judgment referred to either as 
Be9 judicata or as a precedent ; moreover an im- 
portant authority was not then, no more tluui 
latterly, quoted at the Bar. 

That anthority is no less than the Order in 
Council of the 6th November 1832, which is the 
complement of the Order in .Council of 1881, 
and provides the twofold remedy against the 
probable clashing of the duties of the Procureur 
and Advocate General, viz i \o. the relieving the 
Procureur and Substitute from the necessity of 
giving their conclusions and 2o. the appointment 
of a Procureur General adhoe. 

These applications to the Executive for such 
an appointment adhoc, by their frequency, were 
the Procureur General allowed private practice» 
could not fail proving highly prejudicial to a sa- 
tisfactory and speedy administration of justice. 
This inconvenience was cured by the eLSctment of 
the 2nd part of Art. 12 of the present Charter 
of Justice, which is no other thsn a return to 
the enactmentd of C. C. P. or in other words 
the reenactment of those alleged repeated 
enactments of the Code of Citil P&ocedubv, 
thereby restoring to the institution of the "Mi- 
nistère Public" its former splendour, importance 
and utility, minus the necessity of giving conclu- 
sions, an evil considerably diminished, however, 
b^ the right of intervention allowed to the ''Mi- 
nistère Public" by and under the existing Colonial 
law and in the terms of the Charter of Justice. 

Such appears to us the true state of the law : 
— If so, what becomes of the Soundness of the 
ruling of the Court, on Uewetson's objection P 

If unsound, can that ruling be binding upon 
the Supreme Court of the present day ? xes, say 
the Procureur General and his Substitute, on the 
strength of the rule of law Oursuê Ouriœ est U» 
Ouriœ, 

But this rule applies to matters of Procedure 
and of practice oply. '* Hence if any necessary 
proceeding in an '* action be informal or be not 
done in the time limited by the practice of the 
Court, it may often, be set aside for irregula- 
rity, for, via tritor via tuta^ and the Courts of 
law will not sanctio'n a speculative novelty 
without the warrant of any principle,precedent 
or authority. (Bbooi£*s l^al maximi^ 127.) 

What has been said of the Procureur and Ad* 
Tocate General applies with equal force and rea- 
son to his substitute or substitutes. 

The Judgment of the Court is that b^ the law 
of the Colony, such as it stands, neither the 
Procureur and Advocate General nor hh substi- 
tute or substitutes are allowed or entitled to j>ri-* 
vate practice. 
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SDPBEliE COURT. 



ACTIOK EU DBOrBBPÎSSBMEBTT, — BaIL, — COK- 
0BB8I0K. 

Zorsqu^un terrain déjà concédé par le QouvemC' 
ment a été loué, depuis^ par ce dernier à ttne autre 
personne, c'est contre le locataire et non contre 
le Gouvernement que le propriétaire du terrain 
doit intenter son action en déguerpissement. 



ACTIOK HT EJECTlfEKT. — LeASB, — GbaITT OP. 
LaITD OB " OoirCESSIOK." 

Where a plot of ground^ already granted hy Go- 
vernment, was leased, afterwards, by the latter to 
another person, the Court ruled that the oioner 
thereof who wishes to recover possession of his 
property must enter his action in ejectment, not 
against Government hut against the lessee. 



HEIRS RONDEAUX.— Plaintiffa. 



versus 



COLONIAL GOVERNMENT.-Defendant. 



Before : 

His Honor the AcTnr& Chisp Judgx and 
His Honor Mr. Justice AiurATXD. 



} 



Of Counsel for Plaintiffs. 



W. Nbwton, 

Q-, Gtxibebt, 

H. Bebtdt, —Plaintiffs' Attorney. 

8. J. DorGiiAS, — Of Counsel for Defendant. 

J. Bouchet, — Defendant's Attorney. 



16^A Apnl 1867. 

The Declaration, in this case, alleges a grant by 
the Colonial Govemment to Jean Baptiste Ron- 
deaux, of the Ist June 1826, of a plot of ground 
situate at 7}rou Fanfaron, under certain condi- 
tions which have been duly complied with, and 
states: 

That Rondeaux had taken possession of the 
land granted ; 

That after the death of the said Rondeaux, the 
Plaintiffs, his heirs and representatives continued 
to enjoy the land and Marine Establishment 
created thereon ; 

That on the 6th July 1850, the Colonial Go- 
vernment leased to one William Prout the paid 
land; . 

• That on the death of the said Prout, the said 
land was again leased on Ist February 1863 to 
the Anonymous Society The New Patent Slip Com- 
pan/^f which lease was by this company assigned 



to the Patent Blip Company, another anonymous 
company, of this town of rort Louis. 

That on the refusal of the Patent Slip Com» 
pany to deliver possession of the said land to 
Plaintiffs, the Colonial Government although 
often requested to restore to Plaintiffs the quiet 
enjoyment and peaceful possession of the land 
conceded as above, had always refused and neg- 
lected so to do, whereby the Plaintiffs had sus- 
tained great loss and damages to the amount of 
$7,000. 

The Defendant demurred and pleaded lo the 
Declaration, at the same time. * 

Eor the present, we have to deal only with the 
Demurrer, because of the insufficiency, in law, of 
the Declaration as not disclosing any ground of 
action* 

The Hok. Act. Pbocubeub and Adv. Gbne- 
BAL, S. J. Douglas, for the Colonial Govern-' 
ment, argued that Bondeaux, to whom the grant 
was made, had entered into possession, and his 
heirs might have continued their possession with- 
out let or hinderance on the part of Government. 

That the loss of possession complained of was 
altogether due to their own laches. 

That they had no right, therefore, to impute 
their loss of possession to any act of the Colonial 

Goyemment. 

• 

That they were at liberty to eject any one who 
might have unlawfully deprived them of their 
possession. 

That such was their remedy in law and not the 
remedy they have chosen, of calling upon the 
Government to restore to them the quiet posses, 
sion and enjoyment of the laud of which they 
have been deprived. 

Not entitled to such a remedy, still less were 
they entitled to the damages claimed ; 

lo. Because the Queen (or Colonial Govern- 
ment) could not be answerable for damages for 
any wrong sustained by a subject. 

■ 

2ndly, Because allowing such damages to have 
been sustained through the act of one of the 
agents of the Crown, damages could not be re- 
covered against the Crown for the wrong of one 
of its officers, on the constitutional principle that 
the Queeu can do no wrong, 'nor order the doing 
of any wrong. 

If any damages have been sustained by a sub- 
ject from a wrong of one of the agents of the 
Grown, the action for such wrong is to be direct- 
ed against the officer or agent, but on no account 
against the Crown. Wobin vs. Queen, Law Jour* 
nal Report, year 1864. C. P. p. 199-216.— iTeo- 
ther vs. Queen, Law Jourual Report, 1866. 

This last proposition met with no great oppo- 
sition on the part of Messrs Newton and G. 
GviDBBT. Counsel for Plaint iffts, 4vho insisted, 
however, strongly on the utter uselessness in this 
case,, of the remedy suggested by the Crown 
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Counsel, yiz. : an ejectment of the parties in pes» 
sesdion. 

These parties having been legally called upon 
to leave the premises occupied by them, have 
made known to the Plaintiffs that they were in 
possession under a lease from the Crown. An 
action in ejectment would be a round-about way 
to reach the end contemplated by Plaintiffs, and 
entailing needless coats against the losing party. 

The party in possession having complied*with 
the provisions of Art. 1727 C. C. by bringing to 
the notice of Plaintiffs the name of his lessor, the 
Pfainti^^ had nothing ehe to do but at once to 
call upon the lessor, the Colonial Government, to 
restore to PlaintiIRs the quiet possession and en* 
joyment of the land so unlawfully leased, to their 
great loss and damages. 

G-. GuiBEBT. joining W. Newtok in his argu- 
ment, quoted the following passage from Tbop- 
lokg's Louage, 1, No. 226. — Comment on Art. 
1727 C. C. : 

No. 226. " Lorsque le preneur est troublé par 
'' une action concernant la propriété du fonds, il 
*' a à choisir entre deux partis : le premier, 
« c'est d'une part de dénoncer le trouble, et 
" d'autre part de requérir contre le dem^deur 
*' sa mise hors d'instance, en nommant celui pour 

qui il poBsàde." 



it 



But when is the lessee to do this P It is only 
on action brought, said the Crown Counsel; (Art. 
1727 C. C.) and in this case no action has been 
brought against the lessee who has been served 
with a mere summons to give up possession. 

The Plaintiffs' action has been wrongly brought 
and must be dismissed, with costs, or to say the 
least, the Plaintiffs must be nonsuited. 

JUDGMENT. 

The Plaintiffs having in some measure re- 
nounced all pretentions to damages, upon the 
strength of the authorities quoted by the Crown 
Couneel. in support of his first ground demurred, 
will relieve us from the necessity of coasidering a 
point not unattended with di£ScuIty, viz : that 
proceedings in the nature of a petition of right 
to recover unliquidated damages against the 
Crown, for trespass or wronç of its officers and 
agents, are not maintainable in law, and we shall 
at once proceed to consider the next point on 
which the Plaintiffs chiefly rested their case, viz : 
how far the action directed against the Govern- 
ment to restore the Plaintiffs the quiet possession 
and enjoyment of the land conceded to them is 
maintainable. 

The grant to Rondeaux was not denied, and 
that the Plaintiffii had taken possession of the 
land grauted was admitted. 

How the Plaintiffs came to have lost their pos« 
session is ascribed by the Plaintiffs to a lease ori- 
ginally made to Prout by Government. 

The eyidence in support of this allegation is 
to be found in the answer of the Fateni Slip 



Company to the summonfl served upon the poa- 
aessors of land, viz : that they were in poa iO Bgion 
under a lease from the Crown. 

Assuming this to be the case, the remedy tra- 
ced out by Art. 1,727 C. C. is not an action 
against the lessor, that he should restore po»' 
session, but an action in ejectment against the 
lessee to give up poeseasion of the land undolj 
occupied by him. 

On action brought, the latter may, if he thiiilai 
fit call his lessor to defend the action and require 
of the Court to be put out of the cauae. 'Tbob- 
MKO, Louage, vol. 1, § 267, 268, 269. 

We shall not atay to enquire how far the pro- 
I cedure traced out by law is good or bad ; bow 
far it is advisable, on the leasee having inCornaed 
the Plaintiffs of the existence of his lease, and 
named his lessor, that an action be brought 
against the leasee, who, once before the Court 
might, of right, claim to be put out of the cauao. 

Suffice it to say that though being entitled to 
claim his being put out of the cause, yet the in- 
terest of the lessee might lead the lattes to elect 
continuing in the cause. 

It is therefore material that an action in ejeet- 
ment be directed against the lessee, were it only 
to give him an opportunity of using iûa right of 
election aa to remaining or not a party to the 
suit between the lessor and ejector. 

No action harine been brought against the 
leasee in this case, the necessary inference ia that 
the action against the G-overnment must be dis- 
missed, unless the FlaintifSi elect to benon-soited. 



SDPREHB COUBT. 



solidabiti, — ^** k" bootionum ôe8t0b," — c. c. 

Abt. 1.214. 

Le ^* JSegotiorwn geitor " qui a payé une dette soli- 
daire a droit a se faire rembourser pour le tout, 
en s* adressant à un seul des eo-debiteur^. 



JOIETT AlfTI) BEYBEAL BSBT, — " NSGOTIOBITM GE8- 

TOB,"— C. C. Abt. 1,214. 

The " Negotiorum gestor " who discharges a joint 
and several debt, is entitled to claim the whole 
amount thereof from either qfthe co-debtors. 



BOULAN&EB,— Plaintiff, 



versus 



MABTIN,— Defendant. « 



Before : 

His Honor the Acting Chiei' Judge and 
The Honorable Mb. Justice Abfaup. 
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E. J. Lbclkzio, 

G-. BiTTEB. 

Q-. Gtjibbbt, 

J, ACKBOTP, 
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— Of CounBel for Plaintiff. 
— Plaintiff's Attorn^. 
^— Of Counsel forDe&ndant. 
— Defendant's Attorney. 



I6th AprU I S67. 

In this case the Plaintiff brought his action to 
obtain reimbursement of the sum of ^1,611.28, 
which he alleges to have paid in discharge of a 
debt due by the Defendant ; he brings into Court 
a writ delivered on Judgment of this Court, 
whereby execution was issued against the Defen- 
daut Martin and against one Robert, jointly and 
Beverally. This writ is endorsed by a writing of 
the creditor in whose favor it had been issued, 
deelaring that he had been paid of his claim by 
the present Plaintiff» A. Boulanger. 

The Defendant stated he had defence in point 
of fact and in point of law. 

In point of fact, he stated; that Boulanger bad 
paid a debt which wa3 not personal to himself, 
Martin, but which was a debt of a certain firm 
called the^" Guildiverie Centrale ; " be examined 
the Plaintiff on his personal answers, brought 
witnesses, read the books of the Plaintiff, and do- 
cuments showing that Boulanger had, on certain 
occasions, paid debts of the ''Guildiverie Centrale;" 
and also the balance sheet of Bocdanger. 

The other co-debtor, Mr. Robert, was abo 
cdled, who, on being examined, declared that, so 
far as he was ccmoerned, the transactions for 
which. Judgment had been signed against him, 
was a personal tranaaction. The evidence shows 
that after Judgment, this same Robert was ar- 
rested in execution and that, at his request. Bou- 
langer paid the debt which was due jointly and 
severally by himself and by Martin. 

On the whole, our opinion on the evidenoe 
which has been adduced by the Defendant in this 
case, is not only that his defence has not been 
proved, but that he has made out against himself 
a very strong case of bad faith, of which the least 
evil has been to raise unduly the costs of this 
action. 

Such being our opinion on the facts stated by 
the Defendant, we come to that part in which he 
founds his defence in law. • 

He said that, Istly, this was not a question of 
'' negoUorum geitor ; " that Martin may have 
been condemned in any other capacity than as a 
co-debtor ; that from the document in Court, the 
Judgment not explaininp; the nature and origin of 
the debt, one might legitimately infer that Mar- 
tin was only security. 

2ndly, that whatever the liability of Martin 
towards his creditor, with regard to Boulanger, 
he could only be indebted in one half of the debt. 

.Of these two points the first rests on an as- 
•umpfion of facts which are not before the Court. 
Whether Martin was condemned as security or 
not may have been a good defence if such had 
been .the fact, but in the absence of any attempt 



to prove it, we must stand by the Judgment which 
has been given against Bobert and the Defendant 
and against both of them jointly and severally ; 
beyond the terms of such judgment, as it stands 
on the face of the writ, it is clear that we cannot 
travel. 

The sole question for consideration, thereforOf 
is, whether, having paid a debt due jointly and 
severally by Robert and Martin, Boulanger can 
claim the whole against oue of these two parties. 

It has been contended that in as much as by 
law, if one of the co-debtors, jointly and severally 
pays the whole, he has action against the co-deb- 
tor for his proportionate share ; that it must be 
the same for the case of a negoUorum gestor, 

* But the assimilation is clearly not correct; the 
co-debtor who pays a joint and several debt, pays 
his own debt, for a portion at least, and the law 
(art. 1,2 lé) determines the proportion in which 
he may sue his co-debtor. But the negoUorum 
gestor pays, not his own debt, but a debt which all 
the co-debtors are bound to pay in toto the mo- 
ment they are jointly and severally bound ; it is 
just that he should claim the whole debt against 
any one of the co-debtor. 

Such is the opinion of Commentators, (Dalloz, 
OhUg : No. 5,476) and we agree with this view 
of the matter. 

We, therefore, give Judgment for the Plaintiff, 
wit^h costs. 



SUPREME COURT. 



FOLLE EtoCHBB, — SeQUXSTBE, — ^BBBDITIOir DK 

Comptes. 

Le Ibl JEnûhérUieur a le droit de discuter le comfpte 
du gardien séquestre nommé à la j^ropriété pen» 
dant la vente. 



Folle Enchèbe, — Sqd'bstea.tob, — Settle- 
• mskt op accouiît. 

A ^* Fol Enchérisseur " is entitled to claim the 
vouchers in support of the account of the segues* 
trator appointed to the Estate during the sale 
(hereof bjf way of" Mile Enchhre/* 



BBÏÎAED& XJX,—Pl«ntiffs. 
versus : 

THE CEYLON COMPANY LIMITED, 

— Defendants. 

Before: 

His Honor Mr. Justice Coldt and 
His Honor Mr. Justice Abnaui). 

£. Dupont,— Of Counsel for Plaintiffs. 
M. Sauzdeb, — Attorney for do. 
A. LsoiJiL, — Of Counsel for Defendants. 
W. Hewbtson, — ^Attorney for do. 
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The Plaintiff was at one time owner of the Es- 
tate **8avannah" which having been seized, was 
E laced under sequestration, from the 6th of Fe* 
mary 1863 to the 20th of October 1864. 

The Estate was sold on the 24th of October 
1864, at the bar and on the "Folle Enchère" of 
the Plaintiff; at the date of such sale, the Defen- 
dant has brought into Court the account of his 
management as Sequestrator of the said Estate. 

Today the Plain tiff calls upon The Ceylon Com^ 
pony to deposit the vouchers in support of such 
account wnich she alleged to be erroneous. 

7^ Ceylon Company argues that the Plaintiff 
has no right of action in as much as the Estate 
having been sold by "Folle Enchère/' she stands 
in law as never having; been the owner of such 
Estate and cannot maintain an action as such 
previous owner of the Estate '' Savannah.** 

We are of opinion that the Plaintiff is entitled 
to daim the vouchers in support of the account 
of sequestration which has been rendered, and 
has a right to dispute such an account. This is 
no question as to any right of property over the 
Estate " Savannah, " The Plaintiff contends 
that the Defendant has received, as Agent for 
herself in his capacity of " sequestrator " of an 
Estate which then did belong to her and her cre- 
ditors, certain monies to be charged in dedaction 
of the amotlnt of goods received by him, and has 
given account of such agency ; that she disputes 
the balance of such an account and asks for 
vouchers. • 

• 

It is hard to conceive the pretention of a party 
who admits having performed the duties of an 
Agent and at the same time refuses to give an 
account or, that which is the same thing, refuses 
to support his account on the strength of a legal 
fiction. 

"We consider that in carrying beyond its legi- 
timate limits the fiction by which a purchaser 
by "Folle i^chère" is presumed not to have 
been purchaser, such fiction applies to any title 
on the Estate and following the Estate itself. 

In this case the Plaintiff was owner, at the 
time, for herself and her creditors, of the goods 
which had been placed in the possession of the 
JOefendant, and -whether these goods came or 
came not from the Estate and whatever be the 
situation of the Plaintiff with regard to the Es- 
tate itself, she is entitled by herself or her. cre- 
ditors to claim an account of such goods and 
property. 



We order, therefore, thatthe vouchers 
port of the account rendered by The 
Company shall be deposited, within one 
in the Eegistry of this Court, there to 
for two months for examination by Mrs, 
and all parties interested. 

Costs reserved, and all other points of the 
Defendant, reserved also. 



in sup- 
Ceylon 
month, 
remain 
Bréard 



8IIPUIB CODIT. 



DocmCEKS IfAËÊMM XV FAT8 CTBÂVGIB,-->LSVB 
liOALIBATIOlTy — CoirSlTL BBITAlOaQtTX. 

Tout document passé en pays étranger doit, pour 

faire foi en cette Ile, être légàlisi par la stgna- 

ture de quelque fonctionnaire publie et Amçlmê 

résidant en ce pays, un Consul, par esemple, 

Sfena. 



DOCITMBHÏ DBAWK UP HT FOBBIOK COUVTXT, — 
ThSIB LIOALEBATIOir ABBOAD, — ^BbTGLISH Ot* 
7ICIAL OB COKSUL. 



Document drawn up and executed in a ^ 
country have no validUy in this Island, unieee 
they have been legalized by the signature ef 
some person there in authority andbelonging ia 
the British nation, such as an English Consul, jf 
any. 



WIDOW POMMEEOL,— Plaintiff, 

vertus 
D. MOTJTOUSAMT,— Defendant. 



Before : 

HÎS Honor the Acting Chief Judgb, and 
The Honorable S^. Justice Abnaud. 



L. BOUILLARD, - 
V. BOULLÉ, 

L. Chastbllieb,- 
E. Sauzibb, 



-Of Counsel for Plaintiff. 
•Plaintiff's Attorney. 
-Of Counsel for Defendant. 
-Defendant's Attorney. 



16<A Apra 1867. 

■ 

The Plaintiff, Mrs. Widow Pommerol, had 
sold a house to the Defendant, and the price was 
stipulated payable in a " rente viagère ." to the 
Plaintiff, during her life, afterwards to the Mar- 
quis de St. Gilks, her father, during his life. 

The act of sale contains a clause to the effect 
that the Plaintiff, and in her default, her father, 
would send annually to her attorney in Mauritius 
« un certificat de vie en bonne forme, faute de la 
'• justification du quel, le paiement de la dite rente 
•• viagère serait provisoirement suspendu jusqu'à 
*• ce qu'il soit produit " 



Today, the Plaintiff complains of the non pay- 
ment of the instalment for the last sir months 
preceding and prays that the sale be declared 
" nul de plein droit " consistently wijh <he utA 
of sale, and claims damages to the amount of the 
instalments due: She produces a certMcate put. 
porting to be a *• Certificat de vie " signed by a 
Notary at Fougères, in France. 
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The Defendant objecta to the cancellation, on 
the ground that the certificate is not evidence 
conmrmablj with the act of sale» in aa much aa it 
ia not legalized hj the aignature of an Engliah 
official in the country where the contract pnr- 
porta to have been aigned. 

The Plaintiff arguea that the certificate beara 
the aignature and atamp of a Notary, in France, 
and tbit it ia aimilar to other certificates on which 
the Defendant had paid previoua inatalmenta. 

We are of opinion that the objection of the 
Deferdaot ia valid in law. It ia neceaaary that 
any document drawn and executed in a foreign 
coautry ahould be legalized by the signature of 
some persoo, in authority, of the nation to which 
belonga the country in which the document ia in- 
tended to be uaed. In tbia case, the document 
ou«ht ta have been le^lized by some English 
Consul or Authority having power to perform such 
duty. 

This ia an ancient rule which aeems to have 
been adopted by moat nation a. It ia mentioned 
in the *' Ordonnance de la Marine," title '* des 
Consuls,'^ art. 23. It is there provided that acts 
Bent to foreign countries wherein there are Con- 
Buls, have no validity (ne font aucune foi) in 
France, if they are not legalized bj such Consuls. 
This has beeui at all timea, the law acted upon in 
Mauritius. 

We are, therefore, of opinion that the '' Certi- 
ficat de vie " in evidence ia not sufficient to main- 
tain the Plaintiff's action. 



SUPREHB COURT 



SCAin)AT.-*SUBEKCHiBE DV DIUAUB. 

Ze pouvoir éPexproprier eêt 9wffi8antpour requérir 
ia mise aux enchères de Vimmeuhîe aliéné voloti' 
ittirement et peut tenir lieu de la procuration 
esppreae exigée par le ^4 de F Art. 2A86 G, G. 



FowsB or Attobkbt, — Outbiddiko op oiœ 

SEFTH. * 

XhepotDer to eue out execution carries with it that 
of serving out the notice prescribed hy Art. 2,185 
of the Civil Code, for making an outbidding of 
one tenth. 



THE CEYLON COMPANY LIMITED, 

Plaintiffs. 
versus 

A» HIBTH & Ob8.,— Defendanta. 



Before : 

Hia Honor the Acting Chibf Jvdgb, and 
The Honorable Mr. Jvaiics Abkaud. 



A. Legall, — ^Of Counsel for Plaintiffb. 
W. Hbwktboit, — ^Plaintiffs' Attorney. 
G-. G-vrBBBT, — Of Counsel for Defendant. 
Ft BoBSBT, — ^Defendants' Attorney*. 



leth April 1867. 

In this case, Mrs. widow Prudhomme had sold 
the angar estate Bon Accueil for the price of 
;S(6o,000, to Hirth, and the latter had served 
the necessary notices towards the fixation of hia 
price. 

Upon such notices, and within the delay prea- 
cribed, The Oeylon Oompany^ a mortgage creditor 
on the Eatate, gave notice that he required the 
Estate to be put up for sale, in compliance with 
article 2,185 C. C. 

The Defendant Hirth abides by the deciaion 
of the Court ; but widow Prndhomme, the vendor, 
objecta to the right of The Oeylon Company to re- 
quire the Estate to be put up for aale. 

She saya : 1st. That 3^ Ceylon Company ia 
creditor for the balance of an account current 
which ia not liquidated. 

We overrule thia objection. 

Hhe Ceylon Company^ holder of an inacription 
to cover the balance of an account current which 
may remain due for advanoea made for the work» 
ing of the Estate shows a balance which has been 
sanctioned by the Master ; they are clearly credi« 
tors and entitled, as such, to protect their rights. 

2ndly. Widow Prudhomme says that the power 
of attorney given to the Plaintiff, the Manager 
of the Mauritiua branch of The Ceylon Company^ 
doea not give him power to purchaae Estates, 
nay, denies him that power, until special orders. 
That the power to make an outbidding implies 
power to purchase, furthermore, that art 2,185 
requires an express power of attorney. 

So far aa the last objection goes, the meaning 
and intention of the law is, that the notice re- 
quiring the puttine up for sale should be signed 
by the creditor or his attorney expressly appoint* 
ed for that purpose ; in this matter the documenta 
a'O aigned by the Manager of The Ceylon Oompa- 
ny, we consider that the law, so far, has been 
c<»mpiied with, and the real point for conai- 
derution of the Court ia, whether the power of 
attorney given to the Manager of the Mauritiua 
branch ol The Ceylon Company^ entitlea him to 
iasue and give effect to the notice aerved by him. 

It must be observed, first of all, that the quea- 
tion raised from the pleadings is not the power 
to purchase an Estate but to make that particu- 
lar outbidding traced out in Art : 2,185 ; and we 
are of opinion that the latter doea not neceaeari* 
ly imply the former. 

The notice to put up ia a conaervatory measure 
the object of which is to protect the rights of 
mortgat^ed creditors against the chance of seeing 
their pledges being dia^oaed of, under its real 
value. 
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ïrue it is that it carries with it the obligation, 
in tbe creditor who isBuea out the notice, to offer 
to purchase if no other bidder comes forward, but 
this obligation carries with ii the possibiiitj, not 
the necessity, of the Creditor purchasing. 

We cannot, on such possibility, refuse the ex- 
ercise of a highly beneficial right, if such right is 
not denied by other legal considerations. 

The power of attorney given by The Ceylon 
Company to the Manager of tbe Mauritius brancb, 
contains the clear power to enforce the execution 
ci contracta. We are of opinion that such power 
gives the right to the Manager, in Mauritius, to 
tafte a conservatory measure to the effect of en- 
forcing the payment of a claim» by causing the 
, Estate on which such claim is mortgaged to be 
•old at its true and real value. 

The power to sue out execution carries with it 
that of serving out the notice to put up, in the 
terms of Art : 2,185. The point haa been so ruled 
by the Court of Cassation. (Table générale. Sur- 
enchère, No. 89.) Tboplonq expresses the same 
opiuion. (Mandat, No. 819.) 

We are, therefore, of opinion that the notice 
served, on the 20th of December 1866, is good 
and valid. 

Judgment against widow Prudhomme, with 
costs. 



SUPREME COURT 



Billet a obbbe, — ^Pbibb db coups, — Gaution. 

Celui qui se porte caution du paiement d^un billet 
à ordre, afin de permettre au tireur ou à Vendoê^ 
eeur d^opposer une défense à la demande en paie- 
ment du dit Billet, n^est point poêsible de la 
contrainte par corps, à moins qu'à ne s'y soit 
soumis dans Facte de cautiormement. 



Pbomissobt Note, — ^Captiok of the body, — 

SlTBKTT. 

Where the drawer or endorser of a Promissory 
Note obtained leave to defend upon an action for 
the recovery of the said Promissory JVote, on 
condition that he do furnish security for the 
amount of such Promissory Note, and the secu- 
rity was furnished but the surety did not bind 
himself to arrest in execution, the Court ruled 
that caption of the body could not be awarded 
against such surety, 

ESOLAPON,— Plaintiff. 

versus 
MABTIN,— Defendant. 



Before : 
His Honob Mb. Justice Colik and 
The Honobable Mb. Justice Abkaud. 



A. Leoall.— Of Counsel for Plaintiff. 
F. ViOTOB, — PUintiff'a Attorney. 

(Defendant not appearing.) 



I5ti Morel 1867. 

In this case, A. Leoall applied for aod ob- 
tained J udgment against the Defendant who bad 
given security for the payment of a promiaaoiy 
note due by one Louis Martin to the Plaintiff. 

Louis Martin had obtained leaye to defend 
Dpoo the promissory note in question, on condi- 
tion that he do furnish security for the payment 
of the sum claimed, in case he should fail in hil 
defence. 

Security was given, on the fifth day of Octo- 
ber 1866, by the Defendant, at the Bqpatry of 
this Court. 

The Plaintiff having recovered Judgment againat 
Lottia Martin, now sued, the present Défendant, 
on his bond, and Judgment was, as aforesaid, given 
in his favour. • 

But Leoall having applied for arrest in ex- 
ecution, the Court took time to consider the 
point. 

Tbe bail bond says nothing of arrest in ex- 
ecution, aud Art. 2,063 forbids Judges to decree 
arrest in execution except in such cases âa 
are provided for in the preceding Articles or in 
cases which may subsequently carry, by a poai- 
tive law, arrest in execution. 

Now Article 2060 allows arrest in execution 
against Judicial sureties, and the sureties ofthoae 
who are themselves placed within the provi-iona 
of the Law of arrest in execution, but provided 
that such parties have bound themselves to sucb 
arrest in execution. 

That is to say the law allows a surety of the 
description of those above mentioned to submit 
himself to arrest in execution ; but unless he haa 
BO submitted himself in his bond or subsequent 
obligation relative to the bond, the surety is not 
liable. 

The new OiMinance extending arrest in execu- 
tion to all protnissiory notes, does not extend it to 
sureties. The bail bond, as we have stated, colx* 
taint) no such bond as the aiticle required. There 
is no evidence that the Defendant is a trader,; in 
the plaint he is not even sued as buch ; we ace of 
opiuion that arrest in execution does not lie. 

The CouB DE Cassation has held that very 
principle which we are now laying do^u. In the 
case of Degain 8. T. 26 — p. 73 it wus ruled that 
*' L'iudividu non commerçant qui cautiunne une 
dette ou obligation commerciale, n'est pas^ à raison 
de ce fait, assujetti à la contraiute par corps* si 
d'ailleurs il ne s'y est pas soumis lors d\} cau- 
tionnement.'' 

The argument of Counsel ,in that case, appears 
to have drawn a distinction between the *' cau- 
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^iothi JudieiaireA" and the " cantioDS des confcrai- 
gnables par corps." But we do not see the dis- 
tinction alluded to in the Judgment ; the Article 
2060 includes both species of sureties in the 
flame paragraph without the slightest distinction, 
and the notion that once has prevailed that there 
WHS a difference between the two, is now, here, 

Snerally exploded. Vide Dehnncaurt page 191. 
URAiTTOir, No. 470, Boilsux, Biochs. 



BAIL COURT. 



CovTBAnrrB pab cobps, — Balaii ojs dx compte, — 
Bons. 

Bien que lee iteme tTun compte arrêté entre pariiee 
eaient appuyée par dee hone^ la eontraùUepar eorpe 
ne pourra être prononcée contre le débiteur^ ch eae 
de nonpadement. 



ARB3B8T or BZBCanoir, — AccoirirT btatbp, — 
Boks* 

An acoowU etated between partiee^ the Heme of 
which are euw^ted by Bone, will not entitle 
Bhintiffto claim (vrreet in execution againet 
Defendant, 



BBERBAL,- Plaintiff. 



vereue 



PA"tJL ROCHBCGUSTB,— Defendant. 



Before : 
The Honorable the Acting Chixï Judsk. 



£. Pbllbbkav,— Of Counsel for Plaintiff. 
A. Betubl. — Plaintiff's Attorney. 

(Defendant not appearing.) 



12th February 1867. 

After looking into this case, for the purpose of 
ascertaining how far I should be warranted in 
granting the arrest in execution prayed for, I 
haye to notice that the iostrument sued upon is 
an account stated between parties, into which 
the four bons and the three receipts have been 
inserted ; that these bons and receipts are now 
produced in evidence and support of the items 
of the account stated. 

Had tVb action been brought upon the bons, 
it WAuld have been my duty to have awarded ar- 
rest in execution. 

Bat the Plamtiff having disfigured his title by 
inserting it into an account stated, the bons have 



thereby necessarily been deprived of the advan« 
tages annexed to them by Law. 

Judgment must be recorded for Plaintiff, with- 
out arrest in execution. 



BAIL COUBT. 



Vol, — AcTB d'accttsatioit, — Appel d'jts JxroE- 

HB17T BE MaGISTBAT BE DiSTBICT. * 

Dane un acte d'accusation lee termes de la loi doivent 
être employés autant que possible ^* verbatim^*; 
cependant lorsque dans cet acte Von emploie une 
expression qui ne se trouve point dans la loi maie 
qui équivaut à ses termes, V<Kte sera valable. 

Spécialement, lorsque le prévenu est accusé de vol, U 
n'est pas nécessaire, à peine de nullité^ que facte 
d'accusation porte que te vol a été commis '*Jrau* 
duleueement," 



liABOEzrr, — Gbimutal htpobmatio»",—; Appeal 

FBOH A GOHTICTIOir OP DiSTBICT MaGIBTBATB. 

It is much better to pursue strictly the words oftKe 
statute ; yet, where a word not in the statute is 
substituted in the Indictment /or one that is, and 
the words thus substituted is equivalent to the 
words used in the statute, the Indictment will be 
etfficient, 

8o,Jbr instance, where the prisoner ie charged unfk 
having stolen certain yooae, it is not necessary that 
the ^'fraudulent intention " be laid in the Ik' 
formation. 



AME£BALLY & OB.,«-AppellantB. 



versus 



The QUEBN,— Bespondent. 



Before : 
His Honor the Aornra Chiep Judge. 



H. WiLSoir, 

J. ACKBOYD, 
J. COLUT, 

J. Bouchet, 



— Of Counsel for the Appellants, 
—Appellants' Attorney. 
— Of Counsel for Bespondent. 
— Respondent's Attorney'. 



20th March 1867. 

Several grounds have been urged in support of 
the Appeal from the Judgment of Conviction in 
this case. 

Of those several grounds, one alone is deser- 
ving of attention, and that is the first, viz : be-^ 
cause the fraudulent intention is not laid in the 
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Information ; and jet the Criminal Information 
cliarges the Appellants with haviog wilfully and 
nn lawful ly atoleo» taken and carried the sum of 
^202... the property of the theu loformant. 

What is stealing ? to take by theft. What is 
theft P the act of stealing ; and theft is defined 
to be either an unlawful and felonious taking of 
another man's good against the owner's knowledge 
or will, (see Johnson's Dictionary) or the wrongs 
fkl or fraudulent taking and carrying away of the 

Srsonal goods of another from any place, with a 
[oiiiouA intent to convert them to the taker's 
ns*", without the consent of the owner; the word 
fâlùniaua being explained to mean that there is 
DO color of right to excuse the act ; and the 
intent being to deprive the owner, not iemporan'ly, 
hut pemumenthf of his property. (AbchbolD| 
Criminal Procedure, p. 246.) 

There is no doubt that it is much better to 
pursue strictly the words of the statute, as it 
precludes all questions about the meaning of the 
expression used, yet, where a word not in the sta- 
tu te,i s substituted io the Indictment, for one that 
is, and the word thus substituted is equivalent 
to tike word used in the statute, or is of more ex- 
tensive signification than it, and includes it, the 
Indictitfentwill be suffi<'ient; such as advisedly 
for knomnaUf; maliciousU/ for mlfuUy* (Arch^ 
90IJ>, C. r., p. 51.) 

The reason of the certainty required is that the 
party charged should be made fully aware of the 
charge preferred, so as to meet it. 

But wh^n a prisoner is charged with having 
wilfully or unlawfully stolen, taken and carried 
the goods of A., is he not fully made aware of the 

Erecise nature of the offense charged against 
im ? Can he be at all embarrassed in his de- 
fense either by proving a gift on the part of com- 
plainant, or a right of property in the chattel he 
is said to have fraudulently stolen, taken and 
carried away P 

The word steal is, of itself, a sufficient extensive 
meaning to convey to the mind of a party the 
precise nature of the ofiVnse charged ; it tells him 
that he is accused of a theft, that is, of the wrong- 
ful or fraudulent appropriation, to his own use, 
of another man's goods. 

The fraudulent intention having been sufficient- 
ly set out in the Information, on the one hand, 
and the Appellant.^ not having demurred to that 
Information, on the other, I must dismiss this ap- 
peal, with costs, which is done accordingly, affir- 
ming, at the same time, the Conviction, with 
«osts. » 



8DPRKIIE COURT. 



l^OTAIBB» — ^CaUTION, — FliÀClHENT DB PONDB, — 

Fait ns chabqb. 

JjswÂmre qui a reçu des fonds pour être placés sur 
immeubles et qui n'en rend point compte, ne 
commet point un fait de charge qui rende lacau^ 
Hon re^fonsable. 



NoTABT,— Sbcuutt,— iHTxanavr ow xomnr,— 
^ Fait ns ohabgb." 

Thefactofa notary public hwtng recdeed sums of 
money to be by him vested on real properties^ doee 
not form part of (he eateyory of acts dene "ex ne* 
oessitate officii" by that puitiic officer in the die* 
charge of his duty ; and where the notary dees not 
ctecount for such sum, (his ts not a '^faii de 
charge " vfhich makes his security answerablem 



ASSIGNEES LEMEBLE,- Plaintiffs, 



versus 



CHAUNE, -Defendant 



Before: 

His Honor The Aornro Chief Judob and 
His Honor Mr. Justice Ajutaub. 



Hour. V. Naz, - 

G. A. BlTIEB, - 
HOK. H. EOENIG, 

Ed. DuTiTisit, ■ 



-Of Counsel for Plaintiffs. 
-Plaintiffs' Attorney. * 
Of Counsel for Defendant. 
-Defendant's Attorney* 

21st June 1867. 



This case comes upon an Order from the Acr- 
nra ('hiep Judge referring to the Court an ap 
plication which was made by the AjBsignees of 
Lemerle, to the effect of obtaining the Tsliditj 
of a certain opposition which had beei| lodged 
under the following circumstances. 

On the 6th of December 1 842, Chaline, thm 
Defendant, did subscribe a security bond for the 
fulfilment of the functions, as a Notary, of one 
Mr. Clement Langlois, in the words of the bond 
" pour raison de ses fonctions de Notaire." 

After the death of the said Langlois, the sub- 
scriber of the security bond, Chaline, gave the 
necessary notice in order to be discharged and 
to obtain the cancellation of the mortgage in- 
scription granted by him. 

To that application the Assignees of Lemerle 
did lodge an opf^osition on the 5th of January 
1865, and they come into Court, praying to haye 
this opposition validated. 

They bring into Court a Judgment of this 
Court between the present Plaintiffs and the 
heirs of the said Clément Langlois, of the 8rd of 
August 1865. whereby, in default of an Account 
having been rendered by the said heirs, as pray- 
ed for, they have recovered Judgment in the sum 
of ;jtdO,000 agaiost the said heirs. 

Th«>y claim to be paid out of the «urn of,£l,200 
which has been held by mortgage otf Chaline^a 
Estates, to cover the security bond signed bj^him, 
in 1842. They say that, by their Judgmeut of 
the drd August 1865, they are entitled to re* 
cover against the security ; that such Judgment 
and the facts which appear from the Record 
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thereof show the claim of Lemerle against Lang 
lois to be one which has existed against the la£ 
ter as a Notary acting within the scope of his 
functions. 

For Cbidine it is contended that the Judgment 
given against the heirs of Langlois has not and 
could not decide the question whether the debt 
of the latter was or was jiot incurred for acts 
done as a Notary. Secondly : That the docu- 
ments, in the case, prove Langlois to have acted 
M friend and agent of Lemerle, not as a Notary. 

It is clear that we cannot admit the Judgment 
against the heirs of Langlois to have any effect 
upon the present Defendant who was no party 
to it, even if it decided anything relative to the 
present issue, but it says nothing on the point, 
BO that the question comes entire before the 
Court and is : whether, from the facts of the 
case, the claim of Lemerle exists under circum- 
stances that we can, consistently with the law 
of Notaries, charge it against the surety. 

The security is given for the due fulfilment, 
by a Notary, of his functions ; it purports to re- 
aerve a sijm to answer the payment of claims pri- 
vileged under P. 7 of Art. 2102 of the Civil 
Code, that is, for the case where the Notary has 
committed some fault or prevaricatiorl in the exer- 
cice of his functions. We must, first, ascertain 
what are the functions, of a Notary : Art : 1 of 
" Arret du 14 Pluviôse An. XIÏ, says : *' Les 
Notaires sont fonctionnaires publics pour recevoir 
tous les actes et contrats auxquels les parties 
doivent ou veulent faire donner le caractère 
d'authenticité attaché aux actes de l'autorité pu- 
blique. " They are made by law the manda- 
tories of contracting parties for the purpose of 
giving authenticity to their contracts ; within 
those limits alone can they be said to have ful- 
filled their functions. This being a matter ten- 
ding to fix the liability of faults against a third 
party, is of strict law. and the facts on which a 
recourse is sought to be obtained against the 
surety must be brought within the limits traced 
out by the article above cited. 

It may and does often happen, in point of 
fact, that Notaries are made not only to act for 
the purpose of giving validity to contracts 
ahready agreed upon, but also to initiate 
the contracts for the parties, previous to their 
drawing the notarial acts, and to act as 
depositories of money, in the meanwhile : 
but in such cases a wide distinction must be 
made ; in contracting for the parties they bold a 
simple ordinary mandate and are liable under the 
rates of common law, whilst they come to be 
liable to the special law on notaries the moment 
they act as intermediate parties for the purpose 
of turning any such agreeement into a notarial 
act ; it little matters whether parties may have 
been induced to trust the officer on the faith of 
his title, the liability of the surety is regulated by 
law, not by the confidence of parties. 

Bearing these principles in view, we are of opi- 
pion that the Assignees have not proved from the 
docum'ents and from the facts stated before us, 
that the claim of Lemerle against Langlois is for 
"faUa de charge " that is for acts done in the ful- 
filment of his functions as a Notary. 



The action entered by them against the heirs 
of LaQglois,which is the ground work of the pre* 
sent application, contradicts their pretention. The 
Declaration in that case alleges that the said Lan» 
glois "did, as such Notary Public, receive, in dif- 
ferent occasions, from the year 1850 up to 1862, 
from the said Plaintiff and from divers parties, for 
the account of the said Plaintiff, several lar^e 
sums of money to be, by the said F. 0. Langlois, 
vested on the real properties, and to be by him, 
the said F. C. Langlois accounted for to the said 
Plaintiff." 

Now, clearly, it is no part of a Notary's duty 
to receive money for the purpose of investing it 
on real properties, at his will and choice, upon 
the condition of accounting for it, and it signifies 
nothing that the Declaration should say ** he has 
done it as a Notary. Again we are to take the 
duties of Notary from the law not from state- 
tements of parties. 

The simple enunciation of that transac» 
tion places the case out of the category of acts 
done ex necessitate qfficvi by the public officer in 
the discharge of his duty. 

Moreover, the facts of the present case forcibly 
suggest the same conclusion. Here we see & party 
resident in a different District than that in which 
the Notary is allowed to exercise his functions ; 
the correspondence does not establish a simple 
relation of notary and client but a close intimacy 
between the two parties. Lemerle trusts his 
money to Jjanglois for him to invest it as he 
chooses, and he does so during twelve years with- 
out even ascertaining the correctness of accounts 
which now are said to have been fraudulent and 
fictitious throughout. It has been contended at 
the Bar that those investments were to have been 
on real property only, and therefore by notarial 
acts ; and it is inferred from that statement that 
Langlois must have acted as a Notary. The do- 
ouments before us do not bear out this statement 
altogether ; for instance, in the accounts rendered 
for the first year 1850 to 1851 we read this t 
''Créance Julien Langlois, capital dû en un bon 
échu le 1er Janvier 1849." i^ gain in the same 
account the last item runs thus : '* la somme de 
;$!504,8d, a été placée par portions .sur divers pour 
le compte de Lemerle par F. Langlois qui en est 
personnellement responsable." 

It is difficult to infer from such course which is 
sanctioned by a continuation of trusts for years 
that Lemerle gave bis money with the condition 
that it would not be invested otherwise than on 
a real property, and by acts to be drawn by Lan- 
glois and by no other. 

• 

The facts, such as we can gather them from 
these documents, show that the money bad been 
placed in the hands of Langlois, in order that he 
might invest it to the best of the interests of his 
friend. 

It has been contended that the mention of 
loans appearing to be on real property which, by 
inference, are called notarial instruments, brings 
the case within the category of ** faits de charge J^ 
This we cannot admit, it does not appear that 
these acts were even dra^n up, nay, it has been 
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Bfcated bj the learned Counsel for the Plaintiffs 
thatthe^ had never eiisted, showirig from such 
a statement that Langlois, in those case», though 
he might have pretended to have done bo did not 
in fact, exercise the functions of a Notary. 

Two capes have been cited as precedents in 
point : Mellottev LangloU, and MeUottev Choline. 
(See 1861, page 133 and 1865 page 24.) Iq the 
first of theso cases the question of liability of 
surety can hardly be raid to have been decided, 
the case beiitg against the heir and not against 
the parties iuterested, that is the sureties. 
Set, in that case, Counsel having mooted the 
point, the Court thought proper to give an 
opinion which is entirely consistent with the 

Çrinciple we have laid down in the present case, 
'he Court says : *' We quite agree with the re- 
'* mark of the learned Counsel for the Defendant, 
" that every case of money placed in the hands 
'^ of a Notary to be invested is not a '' fait de 
** charge,*^ that is to say is not necessarily an 
'' intrusting him with money in his official char- 
•• acter of a Notary." 

In the follov^ing case the Court made an appli- 
cation on the fact against the surety and found 
that Langlois had acted, in the case of MelkUty 
as a Notary. 

But the course of dealing between Lemerle and 
Langlois, as proved by the documents before us, 
can bear no possible comparison with the case of 
TAeUotte, and in presence of these facts we are 
bound to come to the conclusion that no case has 
been made out against the surety. We, therefore» 
dismiss the application of the Assignees Lemerle, 
with costs. 



LAGESSE,- Plaintiff, 



SUPREME COVBT. 



Société, — ^Abbitbage fobc^. 

Oonfbrmément à VArt, 51 du Code de Commerce, 
*' toute contestation entre associée et pour raison 
de la société, sera jugée par des Arbitres,** 

Mais si un règlement définitif a eu lieu entre les as* 
sodés, les contestations qui résultent de ce régie- 
ment sont de la compétence des Court ordinaires 
et ne sont point soumises à l'arbitrage forcé. 



PaBTÏTÏ^SHIP, — COMPULSOBT ABBITBATION. 

By AH. 51 of the Code of Commettes all contesta- 
tions between partners and on account of the co- 
partnery shall he adjudicated upon by Arbitrators. 

Sut if a settlement has taken place between partners 
and is in reality final, contestations torching the 
execution of that settlement, are matters that 
come within the ordinary jurisdiction of the 
Court, and are not subject to compulsory arbi- 
tration. 



versus 
CAZAUBON,— Defendant. 

Before : 

His Honor the Chief Judge and 
The Honorable Mr. Justice Coltbt. 



L. EouiLLABD, — Of Counsel for Plaintiff. 
F. VicTOB, —Plaintiff's Attorney. 
J. L. CoLiK, — Of Counsel for Defendant. 
A. PiSTOV, — ^Defendant's Attorney. 

2UtJune 1867. 

In this action the Plaintiff sought to recover 
from the Defendant, lately his partner, a sum of 
;S[648.21, for sums received and not accounted 
for by the Defendant, on account of the co-part- 
nery. It would appear that the connection be* 
tween the two parties was dissolved by consent, 
and that the Plaintiff remained liquidator of the 
concern. * 

It also appears that on the 19th November 
1865, the parties settled their accounts, the De- 
fendant having to receive a sum of $4t,5ZS.dl, 
half of which was paid cash, and half in notes 
handed over to him, the Defendant, by PUintiff, 
and that upon this settlement the Defendant was 
discharged by the Plaintiff from all debts and li- 
abilities due by the firm Cazaubon and Lagesse, 
but under the express reservation on the part of 
Plaintiff of claiming personally from the Defen- 
dant all accounts which might have been paid bj 
such debtors whose names figured in the inven- 
tory drawn up by Messrs. Giraud and Arekion 
and which might not have been entered in the 
books. 

To be valid, such accounts must have been 
paid to Mr. Cazaubon or have been recovered 
by clerks who would show that they paid over 
the amount thereof to Mr. Cazaubon. 

Se vers 1 pleas were put in, but one alone, at 
the present moment, comes under the considera- 
tion of the Court, the plea to the Jurisdiction, 
whereby the l^efendant contends that the ques- 
tion being a settlement of accounts between part- 
ners should be referred to Arbitrators. 

It is very clear to us that the co-partnery has 
been dissolved and accounts settled between the 
pnrties ; there has not been, it is true, such a 
fitnil settlement, as when one partner is paid out 
of a concern for a certain fixed sum or when the 
settlemeiit is made à forfait or exclusive of 
any right of warranty on either side ; on the con« 
trary, there are here express reservations ; whilst 
paying to the Defendant his share in the business 
and assuming on himself all past debts .and lia- 
bilities, the Plaintiff distinctly reseVves to him- 
self the right to recover from the Defendai^t such 
sums of money as may have been, by him or his 
clerks, received from debtors, but not borne as 
receipts in the books. 
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The reason of these resorvations is erident, the 
partners separate and settle upon the entries in 
the books; bat the Plaintiff says, if you Defen- 
daut have received accounts, and have not en- 
tered such receipts in the books, and you were the 
Cashier, you have not accounted for such sums 
and I reserve to myself, apart from our general 
settlement, to recover from you, my share of the 
sum so received, and a reference is made to an 
inventory made by Messrs. Oiraud and Arékion 
for the names of debtors who may have . paid to 
Casaubon or -to Clerks for him. 

Does this alter the fact that a settlement has 
takf'n place between partners ? by no means, the 
settlement is made aad executed, the reserva- 
tions point not to a new settlement, not to a 
change in the position accepted respectively by 
the two parties, but to this sole fact, that if Ca- 
zaubon has received money and has not accounted 
for it, so that it could not come within the terms 
of the settlement, without touching the settle- 
ment, he shall be held a debtor for such sums of 
money. 

Now Art. 51 of the Code ox* CoMifiBOB cer- 
tainly enacts that all contestations between part- 
ners and pn an account of the copartnery, shall 
be adjudicated upon by Arbitrators, in fact, that 
there shall be compulsory arbitration. But does 
the Article apply to cases whore there is no lon- 
ger any co-partoery, and where a settlement has 
taken place between the partners ? 

The question does not admit of an absolute 
answer in the a£Srraative or the negative. When 
a final settlement has taken place, à fortiori when 
there has been a settlement à forfait or exclusive 
of all warranty, the Article 51 evidently does nut 
apply ; by the final settlement all contestations 
have been closed, the cb-partnery has been dis- 
Bolved if^ it had not been dissolved before ; there 
are no partners, no co-pnrtnery discussion, no 
application therefore of the Article which com- 
pels parties to go before Arbitrators, 

But the case is otherwise, when the co-partneiy 
being dis8olved,there has been no settlement, a cir- 
cumstance which may often take place ; there the 
contestations which arise, are it is true, no longer 
between partners, but evidently on account of 
the co-partnery, the accounts of which have not 
been settled either by coDsent or by computation. 

In such a case compulsory arbitration must 
find its application. 

This doctrine results from the spirit of the Ar- 
ticle 51 itself ; and the difi^erence between the 
consequences of a final and a provisional settle- 
ment we may gather from two decisions of the 
Courts which should be read together. 

Court of Lyons. § 29. 2. 111. 

Court of Cass : § Y. 41. 1, 412 Dupire versus 
Zagache, 

• 

The question before us, therefore, resolves it- 
self into this : can we construe the settlement of 
the 19th November 1865 as a final or a provi- 
sional settlement P 



Looking at the fact that the co-partnery is 
dissolved ; that Cazaobon received a fixed sum 
for his share, and Lagesse, unon this settlement, 
asdumes on himself the liaoilities due by the 
conceru, there t-ould be no doubt that this was 
a final settlement between the parties ; what 
more could be done ? 

But there are reservations made by Lagesse, 
and apparentlv, at least, accepted bj Cazaubon, 
for he received his monev under this settlemeut. 
Lagesse reserves the nght of recovering his 
share of the accounts received by Cazaubon 
and not accounted for ; does this fact change the 
nature of the settlement ? We think not ; it is not 
said that if errors are discovered, either party 
may re-open accounts ; it is not said that the set- 
tlement upon which Cazaubon is to receive a sum 
which he accepts is to be anuulled or modified or 
even touched ; the reservation is expressly for 
one distinct object ; we have settled our accounts, 
but if you have received from certain debtors 
whose names appear in an inventory, the sums 
due by them, I shall call on you to give me my 
share thereof ; if Cazaubon has not placed him- 
self in the predicament pointed out by the reser* 
vations in question, the settlement is of course 
final ; if he have, the settlement, as it has l^^en 
made, is not touched ; but Cazaubon shall, apart 
from the settlement account for what he has 
received and not entered in the books ; everr 
thing is specified ; he must himself have .receiveo, 
or if others have done so, they must be shown to 
have paid over to him. 

It is not every debt that the reservations 
cover; merely such as were due by certain debtors 
whose names appear in a specified inventory. 
What is there left after the settlement ? a possi* 
ble claim for certain specific debts, but no more. 
In fact the claim put in hy Lagesse, supposing 
it to be borne out, on the merits, by the facts, is 
only the execution of the settlement between the 
parties ; and the case, altho' not so strong, cer* 
tainly, as the authority we are going to quote, 
comes within its principles. Vfde I)ecourteix v 
Géra/rd S. V. 47.2.598. 

There, it is true, the settlement bad been à for' 
fait and carried with it absolute finitude; but the 
principle is the same ; if a settlement between 
partners is in reality final, contestations touching 
Its execution are matters that come within the 
ordinary Jurisdiction of the Court, and are not 
subject to compulsory arbitration. 

It is evident, upon this principle, that the 
Court of Bordeaux, (jS.Y. 1.2.15 Due v Taugin 
& ors) ruled that a debt alleged to be due by one 
of the partners in the settlement of accounts, but 
denied by such partners, might be the object of 
an ordinary suit and not of a compulsory refe- 
rence to arbitration. 

Whilst, therefore, we cannot go along with the 
Defendant's argument that Art. 51 does not apply 
after dissolution of co-partnery, for, many instan- 
ces may and do occur when it certainly may apply, 
yet, when there has been a eettlement, which 
evidently is meant to be final, there is an end to 
compulsory arbitration which was meant to apply 
to contestations on account of co-partnery and 
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betwe«n partners, but never meant to eitend to 
all questions which may arise upon the interpre- 
tation of a contract of settiement, the execution 
of such settlement, or the like. 

Arbitration is always fayoured by the Court ; 
some cases are best disposed of by Arbitrat(Ors ; 
compulsory arbitration is another matter, quite ; 
and whilst the law which enforces it must be 
obeyed, it should not be extended beyond the 
scope and meaning ofthe article which has created 
the provision by which, whether they like it or 
not, parties must refer. 

Here, on the ûicts, we are satisfied that the 
parties have finally settled, and that the special 
reservations for a specific object are not intended 
to change the settlement, but are part of the 
settlement, and the questions which might arise 
out of it are relative not to the contract itself, 
but to the due execution of the same. 

The plea of Jurisdiction is overruled, and par- 
ties will have to proceed on the' merits of the 
case. 
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leth Avnl 1867. 



8DPREHE COURT. 



Exception en dboit. — (Demubbeb), — ^Action 

EN nOlOLlOES ST INTÉBÂTS CONTRE LA COU- 
BONNK. 

Xa Couronne ne peut être actionnée en dœnmages 
et intérêts pour Vacte de Fun de ses officiers ; 
mais V Ordonnance 11 de 1862, sur Us Chemins 
de Fer, accorde à toute personne lésée par le fait 
de la mise en vigueur de la dite Ordonnance le 
droit de se faire 'indemniser par le Gouverne^ 
ment de cette lie. 



Dehtxbbeb, — Petition of bight,— "Monteans 

DE DBOIT," — EaXLWAT ^IndBMNITT, — Da- 
KAGES. 

No proceedings in the nature of a Petition of rights 
to recover unJigvddated damages can be main- 
iained against the Crown for a wrong committed 
hy its Officers or Agents ; hut by Ordinance 1 1 
c/1862, on Bailways, any damages which may he 
sustained on account of t tie said Ordinance may 
he claimed from the local Government, 



MEECIER A Anob.,— Plaintiffs, 

versus 
C. J. BOTLE,— Defendant. 

Before : 

His Honor the Acting Chief Judge and 
The Honorable Mr. Justice Abnaud. 



-Of Counsel for Plaintiffs. 

-Plaintiffs' Attorney. 

-Actg. Procureur and Advocate 
General, of Counsel for De- 
fendant. 
J. BoroHXTy — Defendant's Attorney. 



J. Colin, 

E. Laubent, - 

S. J. Douglas.- 



(See Vol. Vl Page 99.) 

The Declaration, in this case, alleges that the 
property of the Plaintiffs, situate in the town of 
Port Louis, at a place common! v called " Passage 
Monneroo," bad been converted into a Dock and 
Warehouse! when in the year 1861 they were 
leased at the rate of j$[500 a month ; tnat al* 
though the attention of the Defendant as Chief 
Commissioner of the Mauritius Kailways had 
been called to the damages the property of the 
Plaintiflii was likely to sustain from the carrying 
oat of certain projected Bailway works, the De- 
fendant, nevertheless, proceeded with the works 
and caused the two rivulets " Pouce ** and 
*' Butte à Tonnier " to operate their junction at 
the corner of the Plaintiffs' property, with no 
sufficient egress for the enormous quantity of 
water carried off by those rivulets, during the 
heavy lains. 

Thst this evil was increased by the sharp 
curve given to the canal carrying on the waters 
of the united streams ; which curve, by retarding 
the flow of the water,raised the level thereof; and 
also by the erection of a wall 400 fees long by 
6 feet in breadth and ten feet high, just across 
the natural course of " Pouce " and '' Butte à 
Tonnier " rivulets, and at the very spot of their 
former junction, which wall stopped the flow of 
waters and caused them to accumulate at the 
place of the juoction now existing at the corner 
of Plaintiffs' store ; that the Defendant, in his 
aforesaid capacity, further caused the *'. Passage 
Monneron '* to be shut up by a wooden paling 
, close to the Plaintifl^' property, by reason of 
which all the waters with accompanying matter 
coming from the '* Passage Monneron " was oh- 
structed and did flow into the said property. 

That on the 18th February 1865, during the 
heavy rains which fell ou that day, the whole 
of the Plaintiffs' property was, by reason of the 
Defendant's several acts above meiitioned, com- 
pletely inundated by the overflowing waters of 
the two rivulets increased by the waters of " Pas- 
sage Monneron " and '' Créoles Sivulets," where- 
by large amouLt of goods and merchandize were 
irretrievably lost or damaged, and the lessees of 
Plaintiffs; house, •* J. A J. Brodie & Co.," left 
the premises immediately after the inundation. 

The Declaration concludes by prajing that the 
Defendant, in his capacity aforesaid, be condem- 
ned to pay <^8,0C0 «s dam/iges for wrongs sus- 
tained by Plaintiffs. 

This Declaration was demurred as well as 
pleaded to at the same time. 

We have, to-day, to consider only the merits of 
the demurrer, the grounds of which are twofold : 

lo. That the Declaration does not disclose any 
sufficient cause of action ; 

2o, That Plaintiffs cannot, in a petitiotk of 
right, recover damages against the Crown for the 
alleged causes of action in the Declaration set 
forth* 



1867] 



COURTS OF MAURITIUS. 



87 



The Crown Coansel supported this Demurrer 
bj the same arguments urged by him in a similar 
case, viz : Heir$ Bondeaux v. The Oolonial Ch- 
vemment, ^Supra, Page, 25) and, a^in, quoted 
the authorities then cited bj him viz : Thbin v. 
Queen, Law Journal, Reports year 1 864, Com. 
Pleas, p. 199 & 215. Feather v. Queen, Law 
Journal, Reports. 1866, p. 200—209, in which 
cases it is laid down as the settled Law of 
England, that no proceedings io the nature of 
petition of rights^ to recover unliquidated da< 
mages can be maintained against the Crown for 
the trespass or wrong of its officer or agents. 

J. Colts, Substitute Procureur General, of 
Counsel for the Plaintiffs, argued that the da* 
mages claimed from the Crown, in this case, were 
not claimed in consequence of a trespass or tort 
on the part of the Crown or its Officer, but by 
reason of an act perfectly lawful in itself, being 
warranted by the Railway Ordinance, having ne- 
vertheless entailed loss on the Plaintiffs, which 
the Crown is called upon to make good by that 
very Railway Ordinance No, 11 of 1862, Art. 10, 
whereby it is enacted that *'anj compensation for 
** any damages which may bo incurred on account 
•* of the exercise of any other power by this Or- 
" dinance conferred, shall, in case of dispute, be 
" fixed in manner following and not otherwise, 
'* viz: by a District Magistrate, when the amount 
*' claimed shall not exceed £ 100 ; and by Com- 
** missioners to be appointed under this Ordinan- 
" ce, when it shall exceed that sum." 

If a right to compensation is given by the Or- 
dinance, how is that right to be enforced without 
an action against the officers of the Crown ? 

On the action brought against the agent, the 
latter in justification, pleads the necessity and 
legality of the works caused to be done by him 
in his official capacity with the sanction and ap- 
proval of the Governor, with the advice and con- 
sent of the Council of Government. 

The fact of the Defendant having acted with 
the sanction of the Governor, with tho advice of 
the Council of Government, in execution of the 
Railway Ordinance, takes this case out of the 
rule laid down in the Judgments given in favor 
of the Crown, in England, where the Officers of 
the Crown had caused a damage to a subject, 
not in the discharge of their duties, but by a de- 
parture from the law of England. ' 

That they should have to bear the consequence 
of their wrong is but fair and just ; that the 
Crown should not be liable in damages under 
Bach circumstanceSyis equally fair and intelligible. 

But in this case the works ordered and done, 
the cause of the mischief complained of were so 
ordered and done in obedience to law. 

The act of the Defendant is no wrong in law, 
nOr are the* sanction and order of the Governor 
and tt^e Council of Government a departure from 
the law ; but the carrying out of that lawful or- 
der of the Governor and Council of Government 
has, nevertheless, caused a damage. Who is to 
compensate the Plaintiffs for the damage sustain. 
ed ; the Officer who has merely complied with 



the lawful order of the Crown ? Surely not, — If 
so the Government must be liable for the com- 
pensations sought for. 

JUDGMENT. 

The facts of the cases referred to by the Crown 
Counsel, in support of the Demurrer filed in 
this cause, essentially differ from the f.icts of 
the case now before the Court. The English 
Courts had to consider two cases in which the 
Officers or agents of the Crown had committed a 
trespass which had entailed heavy damages oa 
the suppliants. 

It was held in Tohin v Bex, Isi; that the naval 
officer (Captain Sholto Douglas) by whom the 
wrongful act was committed was not acting un- 
der (he authority of Uer Majesty, but in the 
performance of a duty imposed by act of Parlia- 
ment ; 2nd That assuming him to have been en- 
gaged under the control and directions of the 
Crown, the act of which he was guilty was not 
done in execution of the powers to which he was 
restricted by act of Parliament, but held, drdfyy 
that no proceedings in the nature of a petition 
of right, to recover unliquidated damages, could . 
be maintained against the Crown for the treS' 
passes of its officers and agents. 

Iq Feather v the Queen, tried in the Quben's 
Bekoh, the law laid down, as to the irresponsibi- 
lity of the Crown for the trespasses of its Offi- 
cers and agents, was asserted by the Quebn's 
BsKOH, in these words : " If the effect of the 
" letters patent was to exclude the Crown from 
" the use of the Invention secured to Fxatheb 
'* by the letters, yet that a petition of ri^ht could 
*' not be maintained in respect of the infrin^e- 
" ment of the patent right, for the following 
^< reasons : not only is there no precedent for a 
'* petition of right being entertained, in respect 
'' of a wrong in the legal sense of the term, but 
" if the matter is considered in principle, it be- 
*' comes apparent that the proceedings, by peti- 
*^ tion of right, cannot be resorted to by the sub- 
'• ject, in case of a tort. " 

For, it must be borne in mind that the pe- 
tition of right unlike a petition addressed to the 
grace and favor of the Sovereign, is founded on 
the violation of some right in respect of which, 
but for the immunity from ail process with 
which the law surrounds the person of the So- 
vereign, a suit at Law or in Equity could be 
maintained. 

The petition must therefore shew, on the face 
of it, some ground of complaint, which, but for 
the inability of the subject to sue the Sovereign, 
might be made the subject of a judicial procee- 
ding. Now, apart altogether from the question 
of procedure, a petition of right, in respect of a 
wrong in the legal sense of the term, shews no 
right to legal redress against the Sovereign. 

For, the maxim that the Ki^G can do no 
wrong, applies to personal as well as to political 
wrongs ; and not only wrongs done personally 
by the Sovereign, if such a thing can be supposed 
to be possible, but to injuries done by a subject 
by the authority of a Sovereign. 
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For, from the maxim that the Kino can do no 
wrong it follows, as a necessary consequence, 
that the Enra cannot authorize wrong ; for, to 
authorize a wrons^ to be doue is to do a wrong, 
in as much as the wrongful act, when done, be- 
comes in law, the act of him who directed or 
authorized it to be done. It follows that a 
petition of right which complains of a tortious 
act doue bj the Crown discloses no matter of 
complaint which can entitle the petitioner to 
redress. 

As in the eye of the law no such wrong can be 
done, BO in law no right to redress can arise, and 
the petition, therefore, which rests on such a 
fonnoation falls at once to the ground. 

But the facts of the present case are quite 
different. The facts laid to the charge of the 
Defendant do not arise from a tort on his part 
as in Tohin and Featlier, or on the part of the high 
authority which has ordered the doing of the 
works. The Government and its Officer were 
fully warranted by law, in acting as they have 
done. 

But these acts though lawful in tbemselyes 
have, nevertheless, been attended with mischief. 
Some compensation, if not already giyen, surely 
must be given to the sufferers for the damage 
sustained. 

But by whom is such compensation to be 
made P By the Officer P But he has been a mere 
instrument in carrying out the lawful orders of 
the Crown ; why, then, should he be liable for 
the compensation demanded P Where it shewn 
that the Officer had not strictly conformed 
to the orders of the Crown, we should un- 
derstnnd that he should be personally liable ; 
because by such a departure from orders, he 
would have acted without authority, and the 
Crown would haye been fully justified in repur 
diating the acts of its officer as inconsistent with 
the order given him. 

The Officer in such a case would have com- 
mitted a tort for which he might have been per- 
sonally liable, and not the Crown. 

But we have not before us any evidence, 
in this case, of the Defendant having disobeyed 
the orders of the Crown ; no such departure 
from orders was ever hinted at ; and yet in the 
absence of any tort on the part of the Officer, 
we are told that this petition of right for un- 
liquidated damages cannot be maintained as dis- 
closing, in the face of it, no matter of complaint 
which can entitle the petitioner to redress at the 
bands of the Crown ; or in other words, that the 
subject is to be at the mercy of the Crown, which 
cannot be, both for the dignity of the Crown and 
for the rights and liberty of the subjec^. 

In submission to the law the subject is bound 
to suffer certain lawful acts ordered by the Crown 
and done by its Officers or Agents, entailing 
upon him a loss ; and yet he is to be without 
compensation from the Crown Officer who has 
committed no wrong, and from the Crown which 
cannot and ought not to be liable ; and why P 
forsooth, because the Crown cannot be made 



liable for unliquidated damages on a petition of 
right. 

But the liability of the Crown appears to ns 
fully established by the enactment of Ordininoe 
No. 11 of 1868, Art. 10, which provides that ; 
*' Compensation for any damages which maybe 
'' incurred on account of the exerciie of anv 
" other power by this Ordinance conferred, 
'' shall, in case of dispute, be fixed in such and 
" such another manner." 

Assuming, of course, the existence of the da- 
mages complained of as consequential upon the 
existence of the works lawfully ordered by As 
Crown and performed by its Officers, in strict 
accordance with the orders given and received, 
it appears to us that, by virhie of the Colonial 
law, compensation is due. 

If so, the Declaration discloses on its &oe a 
matterof complaint entitling the petitioner to 
redress. 

Henoe, it follows, that the Demurrer filed, 
grounded as it is on the fact of its not disclosing 
any sufficient cause of action against the Crowo, 
by way of petition of right, is bad in law aod 
must be overruled. 

It is, accordingly, overruled, with costs. 



BAIL COUBT. 



Meubles et Immeubles, — Constbuctions elx- 

TJÉBS SUB le TEBBAIN I)' jLUTBUI, ~ IlTDEMiriTi, 

— Competence du Magistrat de Distbict, 
Abt. 655 DU C. C. 

Bien quvne action immobilière ne êoit point de la 
compétence du Magistrat de District^ et que Us 
constructions élevées à perpétuelle demeure 
soient considérées par la loi comme des immeubleSf 
cependant hrsqu^wn locataire aura élevé des cons» 
tructions avec des matériaux lui appartenant, sur 
le terrain du propriétaire, le Magistrat aura 
compétence pour entendre une action à la re* 
guéte du locataire réclamant au propriétaire le 
droit d* enlever ses matériaux ou une indemnité 
n'excédant p{is %2^0. 



MOTEABLEB AND IMMOVEABLES, — BUILDINOS 
EBECTED ON THE PBOPEBTT OF A THIBD PABTT, 

— ^Indemnity, — Jurisdiction op the Distbict 
Maoistbate,— -Abt. 555 op the C.C. 

Buildings Jixed to the ground are hy law immO' 
veable property, and the District Magistrate hai 
no jurisdiction in any action wherein any title to 
any land tenements or real estate is in question* 

• 

But when a lessee has set up building, with mate- 
rials of his own on the property leased, hais en» 
titled to apply to the district Court in order to 
compel the landlord to elect in allowing the build- 
ings to he removed or keeping the same and pay- 
ing to the lessee an indemnity not exceeAnq £50* 
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PËLINE,— Appellant, 



versus 



GOUEDIN,— Eespondent. 

Before : 
His Honor Mr. Justice Colik. 



W. D. BoLTOiir, — Of Counsel for Appellant. 
N. SiOABD, — ^Appellant's Attorney. 
IS. Pbllebsatj, — Of Counsel for Eespondent. 
O. BoDEssB, — ^Eespondent's Attorney. 



2lst June 1867. 

Before the District Court of Pamplemousses 
the Eespondent then Plaintiff, had entered an 
action against the Defendaot» now Appellant, to 
obtain an Order to demolish and remove from a 

{>ortion of ground by him let from Defendant's 
ather, i\^e former proprietor of the said ground, 
a certain wooden building, tin covered, and built 
by the said Plaintiff on the piece of land in ques- 
tion, and in case the Defendant refused to allow 
the Plaintiff to exercise that right and preferred 
paying the value of the said building, tne Plain- 
tiff claimed a sum of $250, being, as he alleged, 
the value of such building. 

The Defendant, in the District Court, pleaded 
to the jurisdiction of the Court ; that plea was 
oyerruled ; the parties proceeded upon the merit 
of the case and Judgment was finally given, on 
]9th February 1867, in favor of the Plaintiff, the 
value of the building being reduced from £50 to 
£25 which the Defendant was ordered to pay, 
failing which the Plaintiff was allowed to re- 
move the said house from the ground, within a 
reasonable delay. 

Aigainst that Judgment an Appeal was en- 
tered. 

JUDGMENT. 

Although the reasons of j^ppeal contain several 
grounds on which the Judgment of the District 
Court is challenged, one only was argued before 
this Court, that which went to the jurisdiction 
of the Court below : District Courts having no 
power to deal with questions of real property. 
Article 555 enacts that if a third party bas erect- 
ed building or works on ground not his own, the 
Eroprietor of the ground may either call upon 
im to remove the buildings without indemnity, 
or if he prefers it, he may keep the same, paying 
for the value of the materials used and the price 
of labour, and no more. 

The action, here, is by the tenant to call on his 
landlord qp landlord's assignee to elect, keep, and 
indemnify or allow the removal of the materials 
usecf. 

* 

If any question arose as to the right of accession 
or 2«o adjfroprietatem, the question would be, by 
its nature, real. 
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But a question of indemnity or the removal of 
the mere congeries of planks and tin, is personal, 
if it is apparent that there is nothing beyond this. 
To ascertain whether the question is really reduced 
to such slender proportions and that really no 
other question is involved in the solution of this 
principal one, it was necessary to inquire whether 
the building in question was erected before or 
after the tenancy and by whom. 

It was quite plain that the Plaintiff was out of 
Court if he did not prove that as a tenant he 
built the same with materials of his own, the value 
of which he might claim. 

But if it be true that his case is such as he set it 
forth, DO question to land or ownership, can arise 
and unless stopped by some contract or waiver of 
right, he can claim the value of his materials and 
price of labour, or the materials themselves. 

The Magistrate has inquired into the facta 
which, to his satisfaction, made out the Plaintiff's 
case. 

It was shown that the building in question was 
built on Defendant's land by the Plaintiff and with 
materials belonging to him, the Plaintiff. The 
issue is resolyed into one of indemnity if the land- 
owner keep the building; or if he declines to keep 
the buildin^.the Plaintiff takes away and removes 
the demolished component parts of that which, by 
the landowner's choice, has ceased to be incorpo- 
rated with the land. 

The Court finds nothing in the facts or in the 
issues that could take away the Magistrate's ju- 
risdiction ; if it be true that most cases that are 
at all connected with land are real by their very 
nature, yet it may happen and it has ha^ pened 
that other Uke question of rent^of indemnity, may 
be connected with land, and yet leave perfectly 
untouched any right to or over the land, and are 
cognisable by the District Court, provided the 
amount claimed do not exceed its jurisdiction. 

The Appeal must be dismissed, with costs. 



SUPREME COURT. 



MnnsuR, — Vente d'Immbublb, — Vente Juni- 
ciAiBB, — Action en nullité de la tente. 

Lorsqu'un îmmevhle wppartencmt à deux mineurs 
aura été vendu par voie de vente judiciaire^ à la 
revête de la mère agissant comme tutrice d'un 
seul de ses enfantsy Vautre mineur ne pourra, 
lors de son émancypaUon et assisté par sa mère 
agissant commie curateur à V émancipation^ de* 
mander la nuUité de la dite vente. 



MiNOB,— Sale otImhoyxable Pbopbbty,— Jir- 
niciAL Sale,— Action in nullitt of the 

BALB. 

Where an immoveable property , helonging to two 
minor children^ was sold by wwy of judicial saie^ 
at the request of the mother acting as legal guar» 
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dian to one of her said childreii only^ a/nd after' 
wards the other ckUd^ being duly eina^idpaied 
and assisted by lier said motlier as Ourator to the 
emancipation, claimed the nuUity of stich sale^ 
the Gov/rt ruled that to entertain s%ich an appli- 
cation would appear an encouragement to fraud 
and' immorality, a/nd that the action ought to he 
dismissed in its present state. 



TIBSELVON à Ajtob.,— PbdntiffB, 



versus 



E. J. HEKCHENBODEB & Obs,— Defendants. 



Before : 

His Honor Mr. Justice Golik and 
His Honor Mr. Justice Abnattd. 



O. GUIBBRT, 
Â. ASTBUC, 

J. Colin, 

E. DUTITIEB, 



— Of Counsel for Plaintiffs. 
— Plaintiffs' Attorney. 
—Of Counsel for Defendants. 
— Defendants' Attorney. 



2lst June 1867. 



In this case, Widow Raphaël, now in the case as 
curator to the Plaintiffs, was the mother of two 
childreD,one Moïse Tirselvon and Baphaêl Tirsel- 
voD bom, a posthumous child, in December 1849. 
She had asked and obtained, with the consent of 
a family council, the judicial sale of a house being 
in the succession of her late husband. 

The house was sold at the bar, on the 5th of 
February 1851 ; subsequently resold by " Folle 
Enchère" and bought by Margeot represented 
by the Defendants as his assignees, on the 12th of 
April 1851 . This sale was made by the guardian, 
the Widow Tirselvon, at the request of Moïse 
Tirself on, alone. 

To-day the other child, Baphael TirselroD, 
emancipated by his mother and assisted by her as 
his corator.asks the nullity, by 'Hi^rce epposition'* 
of all the proceedings made towards the sale of 
the house in question, on the ground that he 
ought to have been made a party to such pro- 
ceedings. 

A preliminary objection has been taken by Mb. 
Jules Colik for the assignees, to the effect that 
Widow Tirselvon cannot appear as Plaintiff to ask 
the nullity of proceedings, the nullity being of 
her own making. 

It is answered by Ouibbbt that she does not 
appear as Plaintiff, out simpl;^ to assist the Plain- 
' tiff who is an emancipated minor. 

We are of opinion that the action cannot be 
maintained as it is entered, that is with the assist* 
anoe of the very party whose fault is brought 
forward as the grievance for which redress is 
itfked at the hands of the Court. 

TlnB is not an action in which the minor is 



made Defendant, but on the contrary it is an ac- 
tion the initiation of which is taken by the minor 
and his curator, and the sole ground on which 
the action is founded is the fault of the party who 
standi as Plaintiff along with her son before the 
Court. This the Court cannot entertain on the 
strength of the axiom " Nemo awliatur turpiutdi' 
nem suam aUegans" It has been ruled that a 
guardian could claim the nullity of a sale made 
by himself to the prejudice of a minor, but the 
case of Babeet v Oésis, ( S. 37. 1. 114 ) ia veiy 
different ; there the questien came, the minor aa- 
sisted by his guardian being Defendant vot Plain- 
tiff as m this case. Moreover the party who 
prayed the nullity, ie the purchaser of the minor's 
property, was himself the Bub*guardian, that is a 
party in fault himself. Moreover the defence of 
the minor was not on^ that the sale had been 
made contrary to law, but that his rights had been 
prejudiced by *7«jw>n." 

None of these elements appear in this case, 
here we have a party who, as guardian, has sold 
property which she gave out to be the property 
of one of her children, and she comes afterwards 
in the capacity of curator of the other «child and 
complains of the deceit she has practised and 
claims the benefit of such an act, on the ground 
of that fact and no other. 

We are of opinion that to entertain such an 
application would appear an encouragement to 
fraud and immorality and that the action should 
be dismissed in its present state. Costs divided. 



SVPBEHE COURT. 



Compensation, — Cession de Bebns. 

J)es billets non échus, souscrits par v/n débiteur qui 
fait Cession de Biens, ne peuvent être opposée 
en compensa^on d^une créance exigible formant 
partie de V Actif de la dite Cession de Biens, 

Sbt-ofp,— Cbssio Bonobtim. 

JPromissory notes subscribed by a party who has 
filed a Petition to Tndke a Cessio Bonorum cannot 
be offered in eompensoMon, if they were not due at 
the date of th^ filing of such FetitUm, against a 
claim due forming part of the assets of such Peti» 
tioTier, 



LAD BENT and Wife,— Plaintiffs, 

versus 
CAMPBELL AND Obs., — Defendants, 

Before : 

His Honor the Acting Chief Jitdoe and 
The Honorable Mr. Justice Cous. 



J. L. Colin, 
E. Latobnt, 
Hon. H. Eobnig,- 
J. Pion:éoxjt, 



-Of Counsel for Plaintiffs. 
-Attorney for the same. 
-Of Counsel for Defendants. 
-Defendant's Attorney. 
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6th August 1867. 



In this case the Plaintiffs sue the Defendant 
Campbell in his capacity of Official Assignee 
in the matter of the consolidated applications 
for a " Cessio Bonorum " of Widow Eugène 
Bazire, Widow Emile Vaudagne and Pierre 
Ivanoff Lepoigneur ; the Widow Bazire and Wi- 
dow Yaudagne as heirs each for J of the late 
Pierre Victor Lanougarède, their father, and 
Pierre Ivanoif Lepoigneur, as heir of the last 
third, (on account of the renunciation by his 
sister and brother) of the late Pierre Victor 
Lanougarede, by representation of his late mo- 
ther Laure Pamela, the deceaseid widow of the 
late Volcy Lepoigneur. 

2ndly. Ernest GUyomard Preaudet, and 3rdly. 
Edoaard Serendat, the two last as creditors' As- 
signees to the said " Cessio Bonorum,*' and as 
far as need be : lo. Marie Anais Lanougarede, 
the widow of the late Charles Eugène Bazire, as 
heiress of the late Pierre Victor Lanougarede, 
her father deceased, 2o. Victoire Sidonie Lanou- 
garede, the widow of the late Emile Vaudagne, as 
heiress of the said late Pierre Victor Lanouga- 
rede, her father, deceased, do. Pierre Ivanoff 
Lepoi^eur, acting as heir of the late Pierre 
Victor Lanougarede, his grand father, by repre- 
sentation of Laure Pamela Lanougarede, the de- 
ceased widovir of the late Volcy Lepoigneur, his 
mother. 

The Declaration alleges that by an act passed 
before Notaiy Pelte and his colleague, of the 
80th November 1863, duly registered, Eugene 
Laurent and wife, did for the reasons therein 
recited, acknowledge themselves indebted to 
the late Victor Lanougarede, in the sum of 
;^45,070.29c., which they had bound themselves 
to pay to the said Lanougarede, with interests at 
9 p 0(0 per annum, and as guarantee the said 
Laurent and wife mortgaged the S^Sths belonging 
to them of the Estates " Oalifomia *' and '* Ro^ 
salie, ^\ 

That bv an Act passed before the said Notary 
Pelte and his colleague, of the Ist December 
1863, duly registered, the sai i Laurent and wife 
sold, to the said Victor Lanougarede, the two 
undivided eighths out of the dfSths belonging to 
them of said two Bugar Estates ^^ California ^^ 
and •' Bosalier 

That it was agreed that the* 2i8th8 should be 
repurchased by the vendors, within 8 years. 

That during these 3 years, Laurent and wife 
should retain the enjoyment and possesion of the 
said two eighths by them sold, and that the said 
Lanougarede, at the expiration of the said 8 
years, should pay his purchase price by setting 
off the sum due to him, in virtue of the obliga- 
tion of the 30th November 1863, if Laurent 
and wife had not, before, taken advantage of 
their right of repurchase, 

• 

That It was further stipulated that during tlie 
8 years, Lanougarede should preserve all the 
rights of mortgage granted to him by the Nota- 
rial Act of the SOth November 1868, and that 
the interest of the sum of ;$[45,070.29c. should 



continue to run on his behalf, and that the said 
Lanougarede should not claim the payment of 
the said sura of ;?45,070 29c. in principal, and. 
the interests thereof, until the 25th November 
1866, 

That according to an act under private signa- 
tures, made double between parties, on the 15th 
December 1863, duly registered, it was stipu- 
lated that in order to facilitate the repurchase, 
by Laurj-nt and wife, of the said two eighths, 
another year was granted to them for such re- 
purchase, provided they paid off to Lanougarede^ 
before the 25th November 1867, the li2 of the 
sum of $57,200, being the amount in principal 
and interests, up to the 25th Novemljer 1867, 
of the obligation subscribed by Laurent and wife 
to Lanougarede, on the 30th November 1863, 
and the other 1(2 of the said sum before the 25th 
November 1867. 

That the contents of the deed of sale of the 
Ist December 1863, and of the act under pri- 
vate signatures of the 15th December 1863, 
clearly shew that the sale was a mere guarantee 
of the obligation of the 30th November 18^3. 

That Laurent and wife are themselves credi- 
tors of the estate and succession of Lanougarede 
represented by the said Defendants, in the sum 
of ;g54,4s35 29 c, being the amount in principal 
and interest, up to the 30th March 1867, of 
certain accounts, writings obligatory and promis- 
sory notes. 

That the Plaintiffs wishing to free themselves 
of the amount of the- said obligation, by a set off 
of the similar sum due to them on the said pro* 
missory notes subscribed and endorsed by the 
said Lanougarede or by his heirs or represen- 
tatives and in virtue of several accounts and 
other obligations accepted or subscribed by 
them, of which the Plaintiffs were bearers, the 
whole being now due, had made known to the 
said heirs Lanougarede that they would not 
take advantage of the delays granted to them 
by the several acts and deeds passed be- 
tween them nnd the late Lanougarede, for the 
specific proposition of the set off above mention- 
ed, and had appointed the twentieth March 1867 
as the day on which their obligation should be- 
come due and should be extin^i^ished by the 
said set off. < 

The Plaintiffs conclude their Declaration by 
demanding of the Court, here to declare and ad- 
judge that the obligation of the 30th November 
1863, in favor of Lanougarede, amounting on 
the 20th March 1867, to the sum of % 54,422. 
88 c, that is to say the sum of $45,070 29 c. 
in principal, and $ 9,362 09 c. in interest, 
from 30tb November 1863 to the SOth March 
1867, is, in fact, compensated by the said claim 
of the Plaintiffs and therefore exists no more, 
and is finally extinguished by the set off of the 
debts of Lanougarede and of his heirs and re- 
presentatives, which the Plaintiffs offer and are 
ready to deliver up duly acquitted and dis- 
charged. 

The Plaintiffs further demand that the Court 
do order the erasure of the inscriptions taken 



J 



42 



DECISIONS OF THE 



[1867 



by Lanougarede against them, en the 20th De- 
cember 1861, Vol. 120 No. 219. and on the dOth 
NoTember 1863, Vol. 131 No. 266 ; and more- 
over that thrt Plaintiffs do resume the property of 
the two undivided eights of the estates ^^ Uali' 
Jbmia "-and " Sosali^, " by them sold (à rémé- 
ré) to the said Lanoagarede, as a guarantee of 
the aforesaid obligation, and which said sale by 
the extinction of the above obligation, has no 
more any cause. 

The Defendants, Widow Bazire, Widow Vau- 
dagne and Pierre Ivanoff Lepoigneur pleaded 
that thoy would abide by any decision of the 
Court, claiming costs against Plaintiffs. 

The other Defendants Campbell, Préaudet 
and Edouard Serendat, in their respective capa- 
cities above stated, protesting that the Plaintiffs 
had any right of action against them, specifically 
traverfed atid denied, in manner and form, the 
Declaration ; and for a plea, in this behalf, say 
that the pretention of Plaintiffs to free them- 
selves from their debt to the Estate of the late 
Lanougarede, by means of a set off, is not admis- 
sible in law. That the set off proposed by the 
Plaintiffs after the filing by Widow Bazire, 
Widow Vaudagne and Pierre Ivanoff Lepoi- 
gneur, of their petition <"or a " ôessio Bono- 
rum," and grounded on bills, notes and other 
writings obligatory which have become due since 
and jpeiiding the aforesaid application for a 
" Cessio Bonorum," cannot be admitted to the 
prejudice of the creditors of the said Widow 
Bazire, Widow Vaudagne and Pierre Ivanoff 
Lepoigneur. 

That the notice served at the request of the 
Plaintiffs upon the heirs and representatives of 
the late Pierre Victor Lanougarede, on the 11th 
December, that is to say, on the day previous to 
the filing of the aforesaid petition for a " Cessio 
Bonorum " cannot have had for effect to make 
and render due and claimable, and as such oppo- 
sable by way of set off to the Estate of the late 
Pierre Victor Lanougarede, titles, of which the 
date of maturity had not yet come. 

That the PJaiatiffs are not and never have 
been regularly and legally bearers of the titles 
upon which they ground their prayer for a set- 
off. 

The original hearing of this case led to an in- 
terlocutory decree under the date of the 16th 
October 1866, (see 1866, page 164,) authorizing 
the Master to certify to the Court, within one 
month from the above date, which, if any, of the 
promissory notes founded on this case, were 
claimed upon by other persons,and at what dates; 
all rights a«d pleas of parties and questions of 
costs reserved. 

In obedience to the above interlocutory de- 
cree, the Master certified certain facts shewing : 
lo. That the 13 promissory notes founded upon 
by Plaintiffs had been affirmed and proved by 
Serendat, on the 6th of January 1866, amount- 
ing to $16,978.47 

2o. That the promissory note of 

;51,000, falling due on the 20th 

Tebruary 1866, had been affirmed 

and proved by Rruneau Duhaut, on 

. the 80th December 1866 . . . . 1,000.00 



The whole amounting to 



• • 



$17,978.47 



The other claims sought to be set-ofiT against 
the claim of the assignees Lanougarede, bear on 
the face of them, no evidence of proof, either by 
the original holders of Lanougarède*8 obliga- 
tions, nor by Lauren^. 

Many of them appear to have become due 
only after or by reason of the petition for a 
'* Cessio Bonorum '' by the Heirs Lanougarede. 

We^iad, therefore, before us two sets of bills 
or obligations. Seine due before and at the date 
of the petition for a " Cessio Bonorum " and 
proved by other parties then Laurent and wife, 
and others rendered due by the fact of the peti • 
tion, but not affirmed. 

Nevertheless the Plaintiffs considered them- 
selves entitled to set-off the whole of the bills 
and obligations above mentioned. One of the 
Judges who had not heard the arguments urged 
at the original hearing for and against the ad- 
mission of the set-off, not being in a position to 
express an opinion on the merits of the Master's 
Beport, the Court by its interlocutory aecree of 
the 12th February 1867, ordered a fresh argu- 
ment which was enteriod upon on 22nd of the 
last mentioned month and resumed on the^^Oth 
March last. 

J. CoLiN', of Counsel for the Plaintiffs, after 
having enumerated the facts above stated viz : 
the origin of Laurent and wife's debt to Lanou- 
garede ; the mortgage of the 3[8 of California 
and Bosalie. and the sale *'à réméré*' by Laurent 
and wife, of the 2i8ths of those 2 Estates, to La- 
nougarede, the extension of the time of re- 
demption of the 2i8ths sold, contended that 
the sale **à réméré " was not an absolute sale 
but a mere additional guarantee of the Mort- 
gage debt resting on the 3i8ths of California 
and MosalieJ^ 

That such was the nature of the sale was 
shewn by the stipulation that Laurent and wife 
should continue in the possession and enjoyment 
of the subject matter of the sale ; that Lanou- 
garede should preserve his mortgage, for his 
principal and interest, on the 3(8th8 of California 
and Sosalie sud that m default by Laurent and 
wife of redeeming the 2i8ths sold, Lanougarede 
would be entitled to pay his purchase price of 
the 2|8ths by setting off the amount of his mort- 
gage debt on California and BosaUe, 

t. 

That before the enlarged time oY redemption 
had expired, Laurent and wife had given notice, 
to the heirs and representatiFcs lanougarede 
that they, the Plaintiffs, would wait the time sti- 
pulated in their favor for the exercise of their 
right of redemption ; that true it was that this 
notice had been served upon the heirs and re- 
presentatives Lanougarede, on the eve only of 
the application made by the heirs and represen- 
tatives of Lanougarede for a '^Cessio Bonorum," 
that true it was also, that some of the bills of 
which Laurent and wife intended to set off 
agsinst the claim of Lanougarede, had iecome 
due, as a necessary consequence of the applicn^- 
tion for a ''Cessio Bonorum'' and had been prov- 
ed by the bearers thereof, on that application : 
that true it was, again, that other obligations and 
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accounts intended to be set off against the claim 
of Lanougarède had never been proved, either 
by Laurent and wife or anj of the original cre- 
ditors of Lanougarède and had become due only 
after and in consequence of the application for a 
Cessio Bonorum ; that nevertheless,Laurent and 
wife, present holders of those bills, claims, obli« 
gâtions and accounts were fully warranted in law 
to set off this cUim of theirs against the claim of 
Lanougarède's heirs and representatives against 
himself and wife. 

Colin supported the right claimed on the 
enactment of Art : 1,290 G.C. which says that : 

" La compensation s'opère de plein droit par 
'' la seule force de la loi, même à I'insu des débi- 
'' teurs ; les deux dettet s'éteignent réciproque- 
" meut à l'instant ou elles se trouvent exister 
'* à la fois, jusqu'à concurrence de leurs quotités 
" respectives. " 

That a set off may, under the French law, take 
place on a "Cessio Bonorum'* ; that the Colonial 
*' Cessio Bonorum " or Insolvency Ordinance, 
far from preventing one debt being set off 
against another debt recognizes the existence of 
such a fight. The Amending Bankruptcy and 
Insolvency Ordinance, Art. 23, says that: when- 
ever any doubt or difficulty shall arise, touching 
the carr3ring into effect of any provisions of the 
said Ordinance No 23 of 1856, the provisions 
of the said Ordinance No 33 of 1853 shall be re- 
ferred to and applied as containing provisions 
applicable to such matter. 

That on refc^rrence to Art : 110 of the Ban- 
kruptcy Ordinance it may be ascertained that 
where there has been mutual credit a set off is a 
matter of right. 

On the other side it was contended by Kœnig 
that the sale of the 2[8ths of Galifornia and Bo» 
salie was an absolute 8ale,the delivery of the sub- 
ject being delayed for the convenieoce of party ; 
that so true was this that Lanougarède agrees to 
mortgage the subject sold, in case suck mort- 
gage were necessary for the wants of the Estate 
And why this agreement if Lanougarède were 
not tlie proprietor of the 2[8th8 above mentioned? 
If he word not, such an agreement was perfectly 
useless. But its existence cleai4y proves the ab- 
soluteness of the sale. 

If so >what becomes of the allegation of the 
sale having been made for the better guaran- 
teeing Laurent's mortgage? That the sale 
should have been required by Laurent, as an 
additional guarantee of his mortgage claim, in 
no wise affects the nature of the contract bet- 
ween parties viz : A sale '^ a réméré " of the 
2i8ths of^he 2 estates above mentioned. 

The sale being an absolute one, the necessary 
logical and legal inference was that -if the Plain- 
tiffs wish to resume the ownerdhip of the subject 
sold, thej must comply with the requirements 
of Art. 1673. C. C, by paying to the Heirs 
Ladougarède or their representatives, the 
amount &c, paid by Lanougarède for his pur- 
chase. 

This they profess to be ready and willing to 



do, not in specie, but by means of a set off' which 
they maintain to be practicable and a matter of 
right, Udder our Colonial " Cessio Bonorum " 
and Bankruptcy Ordinances. 

There was no doubt that whenever two per- 
sons were respectively indebted to each, before 
a " Cessio Bonorum " or Brankruptcy, the two 
debts are extinguished by compensation. (Art. 
1290. C. C.) 

But not. so when the maturity of one of the 
debts, not yet reached, is hastened on by the 
mere fact and in consequence of the "Cessio Bo- 
norum" or Bankrupt]^. In such case compensa- 
tion is impossible as stated in Art : 1298 C. 
C. viz : 

*' La compensation n'a pas lieu au préjudice 
des droits acquis à un tiers ; ainsi celui qui 
étant débiteur, est devenu créancier depuis <la 
saisie-arrêt faite par un tiers, entre ses mdins, 
ne pe 't, /lu préjudice du saisissant, opposer la 
compensation. " 

By Art. 15 of Ord. No. 23 of 1856. it is 
enacted that forthwith upon the filing of any 
petition for a " Cessio Bonorum, " the Official 
Assignee is to be appointed and sent into pos- 
session of all the personal estates and effects, the 
rents and profits of the petitioner &c, which 
he is empowered, by Art. l7, to sell and other- 
wise to dispose of. That the filing of any petition 
for a Cessio Bonorum shall constitute (Art : 42) 
in favor of the mass of th*> creditors of the peti- 
tioner, a general mortgage which, the official 
assignee is required (Art. .43) immediately, on 
his appointment, to enforce by an inscription 
which (Art. 44) is to inure to the benefit of the 
mass of the creditors. 

Allowing a compensation, in such a matter, 
would be defeating the end aimed at by the 
Colonial Ordinance, (viz :) equality amongst 
the personal creditors of the Insolvent* 

The order which divests the Petitioner, by 
vesting the whole of his Estates in the assignee 
appointed by the Court, is neither more nor 
less than an attachment by the law, in the hands 
of all the debtors to the Insolvent's Estate, 
lo. to secure the mass of the personal creditors 
against any possible loss, and 2o. to protect 
them against any undue preference, 

JUDGMENT. 

There is no assimilation possible between the 
French law of Cesâio Bonorum aud our Coloiial 
Ordinance, on the same subjects 

In the French.law,the party applying continuel 
Master of all his rights and Estate, until the as- 
signment of the same to his creditors, and as such 
is liable to any set-off. But by Our Colonial Ordi- 
nance, on the filing of a petition for a " Cessio 
Bonorum, " the official assignee is immediately 
vested with all the rights, titles and interest of 
the Insolvent. Further, the filing of such petition 
constitutes, in favor of the mass of the creditors 
of the Petitioner, a general mortgage which ia to 
inure to their benefit. 
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Our '* Ceseio Bonorum " law 10, so far, widely 
différent from the French law, on the same 
subject, and produces as to noD-traders very near 
the same effect as the French law of Bankruptcy 
produces as to trader», which law allows of no 
compensation or eet-off, except as to debts become 
due at one and the same time and before Bank- 
ruptcy. Aâ to debts simultaneously due at one 
and the same time, but after abjudication of 
Bankruptcy, compensation is impossible beyond 
the amount of the dividend due bj the Bankrupt- 
cy. (Pardessus, Droit Commercial, Vol : 4. No. 
1,125 p. 278). 

It is true that Bankruptcy and the " Cessio 
Bonorum " hasten the maturity of all the claims 
and debts due by the Bankrupt and Insolvent. 
The reason of this is thus satisfactorily accounted 
for by Paedbssus, Vol :4, No. 1,124 p. 275. 

** Lorsqu'un Créancier accorde quelques termes 
" à son débiteur, c'est sous la condition que ce 
'' dernier conservera sa solvabilité, ainsi que nous 
" Pavons déjà dit. No. 183 ; la Faillite doit ren- 
*' dre exigibles toutes les dettes du Failli et, en 
^' général, attribuer aux créanciers qui étaient 
'' obligés d'attendre l'arrivée d'un terme quel- 
*' conque, pour exercer son droit, la faculté de 
" l'exercer de suite. 

No. 1125. — Mais '* l'exigibilité dont nous par- 
*' Ions n'a pas les mêmes effets que celles qui dé* 
*' riveraient de l'échéance régulière d'un terme 
*' conventionneUet ne donne pas aux créanciers le 
^' droit de demander ni de receroir, à l'instant 
^* que la Faillite s'ouvre, le montant intéml de 
'' sa créance ; comme cette exigibilité n'existe que 
'' par la Faillite et par l'événement qui produit 
^* le dessaisissementyOlie es( subordonnée à tout ce 
** qui est la suite naturelle, et notamment à ce 
" que le créancier ne puisse plus recevoir de paie- 
" ments, que par le moyen de repartitions qui 
'' auront lieu dans la suite, à moins que la qualité 
'* privilégiée de sa créance ne lui donne quelques 
** droits de préférence. 
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*' Ainsi cette exigibilité accidentelle ne pro- 
duit pas la compensation avec une créance ex- 
igible par elle même. S'il pouvait par l'ex- 
ception de compensation, éteindre la totalité 
de sa dette, il obtiendrait le paiement intégral 
de «a créance, et alors il serait mieux traité 
que les autres créanciers ; or la compensation 
ne peut avoir lieu au préjudice des tiers ; (Art. 
1,298 G, C.) d'ailleurs cette compensation lui 
procurerait un paiement par anticipation que 
nous verrons plus bas, être interdit ; et comme 
le même événement qui rend sa créance exigi- 
ble est celui ^ui ne permet plus que le Failli 
fasse volontairempnt des paiements, il en résulte 
l'inadmissibilité de la compensation. 



*' Far la même raison,appliquée en sens inverse, 
'' celui qui est créancier du Failli, pour une soM' 
*' me échue et débiteur d'une créemce à terme, ne 
'' pourra pas, en renonçant à ce terme, dans le 
*^ cas oti il a cette faculté, rendre cette somme 
" compensable avec ce qu'il doit, paroeque ce 
** n'est plus au Failli qu'il devra dans les six mois, 
^' mais bien à la masse de la Faillite. Le Failli 
^ n'étant plus maître de sa fortune, aucun paie- 
** ment ne peut lui être flût au préjudice de la 



" êaime-arrêt que ftononce 2a lot en le âSêoiaimami 
*' de l'administration de ses bieos^ et en ne per* 
" mettant plus de payer à d'autres qu'aux admi- 
'' niatrateurs qui sont nommés. Pierre, recevra 
" dans la Faillite le dividende proportionnel de sa 
'' créance, et lorsque sa dette écherra il devra la 
" payer en entier à la masse. (See also Touii^ 
" Lisa, JDroU Oiva, Vol. é. No. 381 p. 458 "). 

If, as we believe, our '^ Cessio Booorum " law 
is to be assimilated to the French Bankruptcy 
law, the reasoning of the writer just quoted mili- 
tates very forcibly against the admission of the 
set-off urged in this case. 

The thirteen promissory notes, giving a total 
of $16,973.47, were proved by Serendat on the 
5th January 1866, which clearly shews that they 
were not the property of Laurent and «ife, at 
the date of the " Cessio Booerum, " 

No more was another bill of ^IfilOÙ falling 
due on the 20th February 1866. proved by Bra« 
neau Duhaut, on the 30th December 1865. 

These bills cannot clearly be set-off agaÎ2iat 
the debt of Laurent and wife to the heifb and 
representatives Lanoug«rède. 

But is the set-off to be allowed for the other 
bill, claims and accounts tendered by Laurent. 

By our law of set-off, which is that of France, 
the Article 1,298 C. C^ remaining unchanged, it 
is very clear to us that no set-off can be allowed, 
for, Laurent does not place himself within the 
conditions of the law of set-off ; Laurent has felt 
this, for, in support of his position, we were strong 
ly pressed to import our law of Bankruptcy into 
questions like tnis which is relative to a *' Cessio 
Bonorum " made by* a non-trader. 

The law of Bankruptcv which, neither in its 
terms, nor in its spirit, has touched the law of 
contracts as laid down in our Codes, has so far, 
indeed, modified, not ths principles but ike a^Hca* 
Hon of the law of eet-off, that it allows a set-off 
whenever there has been nmtual credit between 
the Bankrupt and another party. But in order 
that there should be nwiual credit, there must 
be mutual debts 01* claims convertible into debts, 
and is it possible to consider as a debt the con- 
tract before us which is in all its essence and 
bearing a contract* of sale P a sale it is t;rue, un- 
der the conditions of a redemption at the will of 
one of the parties, within certain delays, but, still, 
a sale. 

If the vendor " a réméré " does not redeem, 
the sale becomes absolute ; if he does redeem, the 
sale has not ceased to be a sale, but the/edemp* 
tion operates as a retrocession from the purcha- 
ser to the vendor, and no more. 

Further the special article relative to set-off 
in the law of Bankruptcy, enacted to favour mu« 
tual credit between traders is no whAre to be 
found in our Ordinance touching " Cessio Bono* 
rum, " (Ord. 28 of 1856) nor is it to be traced 
in our* Codes. 



The Ordinance No, 23 of 1866, has, it waa ur- 
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ged, been amended by Ord. No. 14 of 1864, 
which refera both to mattera of Bankruptcy and 
of '' Cesaio Bonorum. " 

That is true, but how far ? The Ordinance No. 
14 of 1864, assimilates in some respects tbe pro- ' 
eedure relative to "Cessio Bonorum" to the pro- 
cedure relative to Bankrupts, inter aiia it allows 
the Court to suspend or refuse to admit a non- 
ftnder to the benefit of the Ordinance, a power 
which was not conferred by the Ordinance 28 of 
1856 which allowed the judge to punish the frau- 
dulent non-trader but did not allow him to refuse 
him the benefit of the act. But there is not a 
word about extending to " Cessio Bonorum " the 
special enactment relative to set- off in mattera of 
Bankruptcy ; there is not the slightest enactment 
modifying in these cases, the law of set-off ; the 
article 23 upon which Laurent insists, merely 
enacts that " whenerer any doubt or difficulty 
" shall arise touching the carrying into effect of 
" any of the provisions of tbe said Ordinance No. 
" 23 of 1866, the provisions of Ord. No. 38 of 
*' 1858 (Bankruptcy) shall be referred to and ap- 
" plied as containing provisions applicable to such 
" matter." 

But the law of '$et-off forms no part of the 
provisions of Ordinance No. 28 of 1856, that Or- 
dinance does not touch it. What doubt or diffi- 
culty can arise as to carrying into effect a pro- 
vision which does not exist P The doubts and 
difficulties which are to be solved in case of need, 
by a reference to the Bankruptcy Ordinance, 
are doubts and difficulties, starting out of the 
provisions of the Ordinance, but never can be con- 
strued into importing into an Ordinance which is 
Bileut, new provisions, new enactments foreign to ' 
it and not needed for its proper working, since 
there is the Code to regulate such working. It 
is, to U8, very evident, that this reference to the 
law of Bankruptcy is intended to give, to the 
Court, power to act more effectually for the pro- 
per working of the procedure and other mattera 
included within the four cornera of the Ordinance, 
by having certain rules, already framed, to guide 
them, but, in no wise, to change the law, where 
the legislature has not thought proper to repeat 
or amend it. The words, difficulties, doubts, pro- 
visions of the Ordinance, sufficiently shew this. 

We are of opinion that for this series of claims 
tendered as a set-off, Laurent and wife must fail, 
^ave and except for such as were due before the 
vesting order ; we wish to be understood to give 
Judgment and express our opinion solely on the 
case as it comes before us, practically, a set-off 
tendered by Laurent. Whether the claims held 
by the Plaintifb can, subsequently, be of any use 
to them, (beyond 'receiving a dividend), we dis- 
tinctly wish to be underetood to say nothing— -a 
good deal of ground has been travelled over in 
the argument before us, our Judgment, however, 
is to the effect that Laurent and wife, in this ac- 
tion, cannot succeed. 

The. action is, accordingly, dismissed, but as the 
case is one 'primœ imjpremoniSf we shall giye no 
costs. 



SUPREME COOaT. 



Fixation db peu, — ^Vebtb, kn justice, d'tjk 
Immeuble drteisdjlst d'une faillite ou 
d'une cession de biens. 

L^ acquéreur d'un immeuble vendu à la harre à la 
requête des Syndica â^une faillite ou d'une cessi&n 
de hiens^ n'est pas tenu défaire fixer son prix 
lorsqu'il en est requis par un créancier personnel 
du failli ou de l'insolvable. 



•* Fixation de pbix," — Sale, bt judicial pbo- 
CESs, or Bankbupt's oe Insoltent's Pbopbe- 

TY. 

The purchaser of a real estate sold by tlie assignees 
of a Bankrupt or Insolvent is not bound to fulfill 
Ùie formalities for a '^fixation de prix " at the 
request of an inscribed creditor when such creditor 
does not hold this hypothec on or agaiiut iliefor^ 
m^r proprietors offivch estate. 



EET AND Anob.,— Plaintiffs, 



versus 



BEEM ON,— Defendant. 



Before : 

The Honorable Mr. Justice Colin and 
The Honorable Mr. Justice Abnaud. 



Hon. H. Kœnio,- 

.J. PiGNBGUT, 

Hon. V. Naz, 
J. G. Tessiee, - 



-Of Counsel for Plaintiffs. 
-Plaintiffs' Attorney. 
-Of Counsel for Defendant. 
Defendant's Attorney. 



7ih August 1867. 



This was an action introduced by Aristide 
Rey and the three other Plaintiffs to obtaiji, 
from the Court, an Order declaring null and 
void, to all intents and purposes, and of no effect 
whatever, the Notice served upon by the De- 
fendant Albert Bremen, to the effect of compell- 
ing them, the Plaintiffs, to fulfil certain legal 
formalities to arrive at a ^* fixation de prix.'* 

Some of the Defendants, to wit : the assignees 
of the widow Bazire, the widow Yaudagne and 
Pierre Ivanoff Le^oimeur, who had each of 
them made a '' Cessio Bonorum," put in a plea 
to the effect that they had no objection to offer 
to the Plaintiffs' Application. 

The other Defendant, Albert Brémon, plead, 
ed that he had a legal and regular Judicial 
Mortgage on the BeUe Vue Estate and other 
Estates of his debtors, which mortgage was in 
full force. 

That, as such mortgage creditori he was en- 
titled to the rights and privileges attached to 
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his claim, and ^luore especially to serre the no- 
tices and summonses prescribed by law to compel 
the Plaintiffs to fnlfil the formalities prescribed * 
br Article 2,183— C. C. 

That no law has dispensed the Plaintiffs from 
the fulfilment of the said formalities ; and 
4thly that the Defendant as a mortgage credi- 
tor duly inscribed, is not precluded, by the Judg- 
ment of adjudication, from exercising and put- 
ting in force rights conferred upon him by the 
Article 2,183, and the other laws of the colony. 

The cause came on to be argued on the last 
dav of last term, when 

Ho^^ II. Kœniq : for Plaintiff, argued : That 
his clients were purchasers, at the Master*s Bar, 
of the Estate '* Belle Tué'* sold by the assignees 
of Mme. Bazire, Mme. Yaudagne and Pierre 
Ivanoff Lepoigneur; and the question that arose 
was this, whether after a sale of an Estate, made 
upon a " Cessio Bonorum," the purchasers were 
bound to fi^ their price. Bremen the Defendant, 
had given notice that they should do so, but the 
Plaintiffs urge that this formality is quite un- 
necessary. 

If, for voluntary, sales, the law has required 
such formality, it has restricted it to voluntary 
sales ; and a sale a^ter a *' Cessio Bonorum " is 
not a voluntary sale ; in voluntary sales the cre- 
ditors are not represented ; in a sale after Bank- 
ruptcy or " Cessio Bonorum," the creditors are 
represented by the creditors' assignees; they 
seU in fact through their assignees. Besides, 
sufficient publicity is given to the sales, and the 
legislature was so much of this that the Ordi- 
nance 36 of 1863, Article 15, enacts that even 
legal mortgages are cleared. 

Hon : V. Naz for Defendant Bremen : ** It • 
is true that the Art. 2,181 uses the word acqué- 
reurs, not adjudicataires ; but all writers and 
decisions are of opinion that the word is not to 
be taken literally, and the word contract means 
the " titre d'acquisition, " — (Teoplong. Priv : 
and hyp : IV par : 909.) 

"Cessio Bonorum" sales are included within 
that list of sales which are not cleared by the 
judgment of adjudication, and rightly so from 
the distinction between such ssdes and sales 
when a creditor seizes ; certain formalities are 
prescribed by art. 695 and 696, Code Citil 
Peoc : by which the creditors' interests are suf- 
ficiently protected, which formality not being re- 
quired for sales upon a ^'Cessio Êonorum*' or a 
Bftokruptcy, leave the creditors insufficiently 
protected if no "fixation de prix" takes place. 

It is not correct to say that the assignees re- 
present the creditors ; and sect. 15 of the Trans- 
cription Ordinance alluded to. provides for quite 
a different matter, and has quite a specific object. 

The Ordinance of 1864, touching "Cessio Bo- 
norum" had made more summary, still, and 
therefore made more necessary, the "fixation de 
pnx. ' 

HoK : H. Kœkig in reply : The same reasons 



which renders unneoeuary the ''fixation de prix" 
in forced sales (Expropriation forcée) prevail in 
Bankruptcy ; the Estate must be boIo, the ere-, 
ditors are represented by the Assignees. 

Ms. JusTics CoLTN : But suppose thgr are 
hypothec creditors, not creditors of the Bank- 
rupt, and therefore not represeated by the As- 
signees, but having a jus in rem on the Estate, 
would you say that no "fixation de prix" is ne- 
cessary as to them ? 

Hoix : H. Kœitig ; I admit the distinction ; 
the hypothec creditors of anterior proprietors 
having SLJtu in rem, but no direct claim against 
the Bankrupt, and the Bankrupt's cremtors, 
stand in a differeot position. But Brémoa is 
nothing but the holder of a promissory note.hay- 
ing, after judgment, taken a Judicial Mortgage ; 
having also iried, without success, to Bell thia 
same Estate which the Court orders to be sold 
by the Assignees ; and it is he, not a creditor of 
a former proprietor unconnected with the in- 
solvents, who wishes the expensive formality of 
a '^xation de prix" to be fulfilled. Surely he 
cannot complain of having had no notice ; aO 
that has been said is true, if jou find ihat Bales 
after Bankruptcy are the same as voluntary sales ; 
but the reverse is true; I refer to S. V. 6é-l-381. 

JUDGMENT. 

The Estate JBelle Vue situate in the District of 
Elacq, was, at the instance of the Assignees of 
some of the heirs of the late Victor Lanou^arède, 
sold at the Master's Bar, on the 7th of June 
1866, and knocked down tp the Fiaintifts. 

Mr. Br^mon. in reality the sole Defendant in 
this suit, served upon the Plaintiffd a Notice call- 
ing upon them to pay a claim which he held upon 
the said heirs of the late Lanougarède, for which 
claim he had obtained Judgment, whereupon he 
had inscribed a judicial hypothec on all the real 
property of the said heirs. 

The practical object of this Notice would be 
to compel the Plaintifis to proceed to the forma- 
lities of a ^' fixation de prix," in terms of Art. 
2,183 of the Codk Giyil, if this be a case in 
which such formalities ought to be fulfilled. 

• 

It is a well ascertained and settled rule that no 
" fixation de prix " is necessary whenever the 
sale by judicial process has been forced ; ('' ex- 
propriation forcée ") but the Decisions of the 
Courts of Ebance and the authority of the ablest 
commentators have also laid down the rule that a 
*' fixation de prix " is necessary, not only when 
sales of real property are effected by private con- 
tract, but also when they take place judicially, 
provided such sales be voluntary sales : A priori, 
this latter rule ought not to be extended beyond 
the limits to which past Decisions of the Courts 
have carried it ; such limits are already very 
wide, and the Arts. 2,182 and 2,183 of the Code, 
when speaking of the purchaser (" acquéreur ") 
and of his " titre," (deed or act of purchase), 
making no mention of " adjudicataires." or pur- 
chasers at a public sale by atiction, or memoran- 
dum or Judgment of adjudication, had clearly, 
for their primary object, to protect hypothec ere- 
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ditors against private sales of real estates effected 
for a price really inferior to the real value of such 
Estates. 

The Code enacted the observance of certain 
formalities by which the hypothec creditors were 
to be made aware of the sales, and mi^ht, if they 
Trished, by outbiddingr the original purchase price 
by one- tenth part of its amount, (Art. 2,185) 
cause the Estate to be put up for sale, again. 

It has been found that this principle involving 
a positive security, both against fraudulent con. 
Teyances and even bond fide sales of real property 
effected for a price less than an hypothec credit 
tor might be willing to give, ought to be extend- 
ed to all voluntary, sales although carried on by 
Judicial process and taking place publicly at the 
Bar of the Court. 

Whether tKis was really the original intent of 
the framers of the Code, and whether the exten- 
sion of a system useful in a large country like 
France, is also useful for a small community like 
that of this Colony, it is not necessary for us to 
inquire. The law is now distinctly settled both 
as to forced Judicial sales when the '^ fixation de 
prix'' is not rjscessary, and as to voluntary sales 
when it is necessary. 

It must not, however, be lost sight of that the 
basis upon which the extension of the doctrine 
to voluntary judicial sales rests, is mainly, if not 
entirely, this, that hypothec creditors not being 
parties to Toluntary sales, nor being, from the 
first, personally informed of the same, should not 
be deprived of the right of making the outbid- 
ding of one tenth. It should also be borne in 
mind that besides the outbidding of one tenth, 
they have the outbidding of one fourth of the 
Bale price which is in no wise taken away from 
tbem,anri that all sales by judicial process, whe- 
ther forced or voluntary, do necessarily receive a 
certain degree of publicity. 

Such being the broad principles of the law, the 
question that arises in this case is, whether the 
purchasers, at the Bar of the Master of this 
Court, of a real Estate sold by judicial process 
bj assignees in matters of Bankruptcy or ** Ces- 
Bio Bunorum, " are bound to fulfil the formalities 
ofa" fixation de prii " required for voluntary 
sales ? We ara of opinion that there is no abso- 
lute rule to be laid down on tKis subject, but 
that in certain eases the purchaser is. bound to 
proceed to fulfill such formalities, and in others 
he is not bound. "We are very clearly of opinion 
that he is bound to *' fix his price " when called 
upon to do 80 by a hypothec creditor, not of the 
Bankrupt or Insolvent, but c.f a prior proprietor 
of the real Estate, here ceierihus paribus ; the hv- 
pothec creditor has no claim against the bank- 
rupt personally, if he holds a jus in rem on the 
pnedium which had become the bankrupts' pro- 
perty, he does so in virtue of this **droit de suite" 
bjr which until his hypothec is legally made to 
disappear, he grasps, as it were, the ^frcedmm, by 
tne force of his lien ; but that lien is exercised 
upon the jnroediwn quite irrespeetive of any claim 
^^g^st tne Bankrupt or Insolvent^ personally. 

He is not represented at the sale of the real 



Estate, he does not want to prove his claim 
against the Bankrupt's Estate ; if his hypothec is 
swept away by the fact that superior privileges 
or prior hypothecs take up the whole sale pi ice 
of such real Estate, he has not (unless new con- 
tracts have modified his position), lost his perso- 
nal claim against his original debtor,such creditor, 
therefore, may fairly say, that the sale at the Bar 
is as far as he is coQcerne(^, voluntary ; that he 
has no notice of it direct or implied by law, and 
claim the benefit of a '' fixation de prix " upon 
the strength of the principle we have alluded to 
above. 

But the creditor, whose debtor is the Bank- 
rupt or Insolvent, who is represented by the As- 
signees, who 11 ay be said to sell by and through 
the Assignees of his choice or the Assignees to 
whose choice it was his right and duty to partici- 
pate, who has no connection whatever with the 
prœdium sold, except through the Bankrupt or 
Insolvent, we are also clearly of opinion is not 
entitled to call upon the purchaser at a 'public 
judicial sale to prevent a '' fixation de prix. " 

Why should the principle of law originally 
framed for voluntary sales, and already, as we 
have said, very widely extended, be stiU further 
extended to such creditor P who better than 
himself can know that the Estate is to be sold ? 
since it is sold by his very assignee, not only af- 
ter the publicity more or less widely given to all 
Judicial sales, but after the publicity given to 
the proceedings in bankruptcy or insolvency ; 
proceedings of which he may, if he likes, in most 
cases he should at least, make himself cognisant 
of. 

On what reasonahle ground saddle a bank- 
rupt Estate with the considerable legal expenses 
attending " a fixation de prix ? expenses which 
by the very nature of the formalities required, 
increase as the number of creditors increases. We 
find in thejaw no reason to sanction this, and 
judging of the case by the bearing of the whole 
system of the Cons upon this particular point, 
we think the application unwarranted and use- 
less. 

Our view of the case and the distinction we. 
have laid down between the bankrupt*s credit 
tors and the creditors of former proprietors cf 
the Estate, we find supported by several decisions 
of the Supreme Court of Fbance ; inter alia in 
the case of Arnouts v Syndics Amouts (8. V. 64. 
1.381.) 

That Court has, by a decree reserving the 
Judgment of the " Cour de Douai, " laid down 
the law in this sense : that the assignees sell for 
the commii^ interest of all the bankrupt's credi- 
tors who itluBt be held to have had knowledge 
of the sale,* and therefore that an inscribed cre- 
ditor of the bankrupt could not claim a ^' fixa- 
tion de prix ; " admitting at the 'same time that 
the formalities in question might be required 
** en vue de droits distincts ou d'intérêts spé- 
ciaux qui, à raison de leur nature ou des condi- 
tions qui leur seraient propres, ne seraient pas 
soumises aux règles générales de la faillite." 
And a very common and generally clear illus- 
tration of these distinct rights and special into» 
I rests, we have given, in the case of a hypothec 
creditor of a former proprietor of the Estate. 
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of Cassation does 

of Obleanb in 

(8. V. 50.2.325.) 

pie, and the Cous 

) affirmed on ap« 

of Ohleans. The 

Bravaj ^ Greix) 

same manner. 



It is unnecessary, we think, to take notice of 
arguments arisiug out of the new Art. 772 and 
777 of the ameuded Eeench Code op Citil 
PEOCEDrEE ; the ameuded Feexch Code is not 
our Code, except when a local Ordinance has 
adopted and enacted for this Colony, such par- 
ticular nmcndmi'nts ; which is not the case here ; 
but even in France, the Coue de Cassation in 
ita last D.^'cision of 1864, has held that the above 
quoted new articles left the law, on this point, as 
it stood. 

"We may, we believe, be satisfied that our 
Decision of this vexata quœstio should rest on 
the reasons we have given in its support and 
the authority of the Decisions of the Cous de 
Cassation. Tboplono, it is true.holds a different 
opinion and quotes a Decision of the Cour de 
Caen in support of his opinion ; TROPLONO,howe- 
ver, takes no notice of the distinction, a most 
important, and we hold an essential one which 
forms the basis of tiie Decisions of the Cons db 
Cassation and which we have adopted ; and 
were we to be guided solely by the light of Au- 
thority, it is difficult for us to hold that a Deci* 
sion however respectable of the Cour de Cabn in 
1825, can outweight the two successive decrees of 
the Coue de Cassation, which we have quoted. 

The argument on both sides at the Bar has 
gone a good deal upon the question whether a 
judicial sale by assignees after Bankruptcy or 
" Cessio Bonorum '* should rather be assimilated 
to a voluntary sale or to a forced sale. 

We are of opinion that the issue before ua is 
best decided by the reasons which we have given. 
Sales of real Estate carried on after Bankruptcy, 
by assignees, can hardly be called voluntary 
gales ; there may be exceptions, but, as a general 
rule, assignees must sell ; the time of selling is 
quite another matter ; but if the real property 
of the Bankrupt has not been seized by a cre- 
ditor previous to the vestinr; order, when the sale 
then becomes an ordinary forced sale, assignees 
must sell. 

In principle, therefore, those sales are rather 
forced sales : 

On the other hand they are not Carried on 
with all the formalities required for forced sales ; 
the judicial process set in motion is more like 
that which is required for voluntary than forced 
sales. 

If the question, èherefore, was to be decided on 
this one ground, it would offer very great diffi - 
culties ; we think it is best solved by placing it 
on the ground on which wo have dealt with it. 

It is perfectly plain, however,that the object of 
onr Colonial Legislature has been to render the ju- 



dicial process for the rale of real Estates, after 
Bankruptcy or" Cessio Bonorum," more summarv 
and more cheap than other sales ; the Amend, 
ment, Ordinance No. 14 of 186 1, shows this; 
the Transcription ordinance No. 35 of 1863, Sect. 
15, also shows this ; for altho' we fully agree 
with Mr. Naz, that this Ordinance had a special 
object, and that we cannot by implication extend 
its provisions to the matter before us, still, it 
shows the very strong animus of the Legislature, 
which by this Ordinance enacted that sales after 
Bankruptcy or '* Cessio Bonorum " dispensed 
purchasers from clearing occult legal hypothecs, 
not inscribed hypothecs which our law cherised 
and favoured beyond all others. 

Having, therefore, come to the conclusions 
that the porchaser of real Estate sold by assi- 
gnees of a bankrupt or insolvent estate, is not 
bound to fulfil the formalities for a " fixation de 
prix " at the instance of one who is only the cre- 
ditor of the bankrupt or insolvent; but that he is 
bound to do so at the instance of a creditor hold- 
ing on the real Estate a hypothec anterior to the 
bankrupt or insolvent's seizin, it only remains 
to consider on what position the Defendant ap- 
pears before us. 

He does not hold a hypothec on or against the 
former proprietors ; he was a personal creditor tf 
the insolvents, the holder of a note or notes on 
which he recovered judgment, and inscribed a ge- 
neral judicial hypothec ; his claim is connected 
with the insolvents, with them alone ; there is 
more, he, of all others, must not plead ignorance 
of the sale effected publicly at the Master's Bar, 
of his Estate '' Belle Vue " ; for he tried to sell 
it himself, but as he had not seized it previous 
to the vesting order, the Court ordered that the 
assignees should sell, and ordered it by a Judg- 
ment to which he was a party. 

Legally, the Defendant has no right to call 
upon the Plaintiff to' fix his price," and though 
this ^e not necessary, still, we find that the 
equity of the case entirely coincides with the law 
whicn, in our opinion, ought to settle and deter- 
mine it. 

Judgment for Plaintiff ; costs to be costs of 
Order. 



COURT OF BANKRUPTCY. 

FailliïEj—Liybbs, — Cebtipicat. 

Bankbuptcy, — Book Keeping, — Cebtificate. 

In Be : 
Bankruptcy TONNET. 

P. L. CiiASTELLiEB, — Of Counscl for Bankrupt* 
N. SiCABD, — Bankrupt's Attorney. 

A. Le GALL, — Of Counsel for Assignees. 

P. E. DE Chazal, — Attorney foif the same. 

14th August, 1867. 
On the second of October last, the Bankrupt 
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filed a Declaration of InBoWency at the Registry 
of this Court, and on the same day was adjudi- 
cated a Bankrupt at the instance of Louis Ééré- 
de Senet. 

The trade Assignees were of opinion that the 
Bankrupt's Conduct, and the unsatisfactory man- 
ner in which he had appeared before the Court 
and explained his dealings, as a trader, could not 
allow them to Bu£fer him to pass through the 
Court unopposed, and after an examination which 
led to several adjournments, at their request, in 
order that witnesses should be called, as new 
facts were elicited which required inquiry and 
explanation, the Certificate Sitting was appoint- 
ed, when the Assignees, by A. Lsoall, strongly 
opposed the Certificate applied for by the Bank- 
rupt who was supported by P. L. ChÂstsllieb. 

Thé points touched upon in the argument on 
both sides, inyolving mere questioDS oi fact, are 
dealt with in the Judgment of the Court. 

JUDGMENT. 

The Bankrupt, it appears, was a linen draper, 
and bad been also, at one time, a partner in the 
grocery bflsiness of Tonnet and Kéblé ; he had 
sold his share in the latter concern, and bis liabi- 
lities arose from the linen drapery business which 
he.entered into, in 1851, and appears to have 
carried on, uninterrupted! j, up to the time of 
his failure. 

I am not at all satisfied with the books pro- 
duced by the baokrupt ; it is evident that be 
they what they may, they ceased to be kept for 
Bome time before his baokruptcy, with even the 
semblance of regularity which they disclose pre- 
vious to the change tptally unaccounted for by 
the bankrupt. 

There is no Journal, an essential Book ; there is, 
it is true, a book of sales, which was argued to 
amount to a Journal, but that Book is very sus- 
picious. The Bankrupt's previous mode of keep- 
ing that sales Book was to enter item by item 
the sales he effected ; — but sometime before bank- 
ruptcy a new way o^' book-keepiug is set in mo- 
tion, and we find, merely, entries at diffeVeot in- 
tervals, one entry extending over a week some- 
times, and to this effect : *' for ready money eaies, 
BO much.** , There is nothing else, and if this be 
the Journal, how is it possible to test by such 
entries alone whether goods and What goods have 
really been sold, a\id at what price they have 
been disposed of by the Bankrupt ? 

This is very important, for, I find that a very 
short time before the Bankrupt filed his own De- 
claration of Insolvency he had made extensive 
purchases of goods of '' Wilson, Swale & Co." 
and other merchants, and he does not account, 
nor can his books help the Court to find a correct 
account for what he has done with the goods. 

It is Terr true that when a bankruptcy takes 

iylace those creditors who have been the last to 
end money or sell goods, are generally the losei^, 
and this may take place without any fraudulent 
intent on the part of the Bankrupt ; but here, I 
find the Bankrupt keeping his books in a paiticu- 



lar way, for several years, and then altering, for 
no convenable reason, that original and clearer 
mode of book-keeping for another which if it can 
be called '* Journal " keeping at all, is calculated 
to throw confusion and obscurity on all bis tran- 
sactions. 

I find him buying goods for a large sum of 
money ; and when a creditor, Mr. Galdemar, to 
whom he had applied for a renewal of a bill, on 
account he said of having been compelled to pay 
for one Duval, asked him if this would not com- 
pel him to give up his business, the Bankrupt 
laughed at Mr. Galdemar, talking very big about 
his stock-in-trade and other property. Mr. Wil- 
son's evidence, also, is important on this point. 
I found that the Bankrupt did not lose money by 
any speculation wbicb, however, foolishly con- 
ceived or unwisely carried on, was, at least, a 
JBmia fide one, 

I find that he had no real property from which 
whether in the shape of produce or rent, he 
could expect to meet the liabilities he incurred 
BO shortly before he took steps to have himself 
made a Bankrupt ; and not only does the Bank- 
ruptcy Amendment Ordinance No. 14 of 1864, 
now authorize the Commissioner to punish the 
Bankrupt for contracting debts without some 
reasonable expectation of paying them, and the 
Bankrupt's liabilities are posterior to and there- 
fore come within the provisions of the Ordinance, 
but 1 find that he cannot sati^factorily account 
for those goods. It should be added that the 
Bankrupt's business, in connection with Kéblé, 
had »'> far, as the Court can trace it, been suc- 
cessful, for, he appears lo withdraw money 
from it, and when he sold his share he received, 
he says, the whole cale price ; his book so far as 
he could pnint the transaction out, show that 
part, at least, of the money was paid to him. 

In fact the latter part of the Cash-book is evi- 
dently prepared, to say the least of it,without re* 
ference to any Journal ; for, (in order to make up 
and balance that book) we find a sweeping entry, 
the last,of £210 and odd cents for provisions and 
expenses ; what they were and whence the framer 
of thé cash-book got his information, it is impos- 
sible to guess. 

It was argued that these and similar other 
facts might be omissions, this may be ; but, then, 
this should be shewn to be omission and the law 
wisely compels a trader to keep books. A " lour- 
nal " is essentially required, not only to allow the 
Bankrupt to explain his dealings, but also to al- 
low the Creditors to follow such dealings in their 
course and see for themselves what has become 
of their money or their goods. 

Now, here, if there have been omissions, I am 
of opinion that they have been wilful omissions. 
The Bankrupt himself says : *' I often borrowed 
'« money without entering the same in my books 
^' in the hope of returning the sum immediate* 
<» iy >• — Again : '* After looking at my bookS| I 
<* do not recollect wether I made any entry of 
« sums lent to me by Boulloux. " 

Now, Boulloux appears as a large creditor 
holding a hypothec on the Bankrupt's house; he 
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said he had lent money to Bankrupt and bo the 
Bankrupt says; but if such borrowed money do 
not appear on the books, sometimes an entry is 
made and sometimes not, how is it possible to 
test whether Boulloux was a creditor, at the time 
it is said he was, or not ; and that claim of Boul- 
louz,it is évident, was viewed with great suspicion 
by the Assignees. 

There is nothing, before the Court, calling 
upon me to give an opinion as to whether the 
Assignees ought to challenge that claim before 
the Supreme Court ; they must use their own 
discretion as to that ; but there is enough to 
show that the Bankrupt's Books are not to be 
trusted to throw light upon his dealings and 
traneactionp, since, on his own admission, it is 
evident that important entries that should appear 
in such bocks, are not to be found there. 

This circumstance assumes a very important 
feature, when I come to consider the mode in 
which the Bankrupt came before this Court, and 
I must say that I am not at all satisfied with 
either his explanations or the evidence of the 
witnesses called to throw light on those ezplana- 
tions. 

The Bankrupt filed his Declaration of Insol- 
vency; on the same day Féréole Serret applies for 
an Adjudication of Bankruptcy in virtue of a note 
which he held. Now, how did Serret become the 
holder of the note P The Bankrupt says that he 
wanted money and that he applied to his firiend 
H. Durand who discounted Bankrupt's note of 
jj^7l at 12 0(0. Durand gives no check but hard 
cash for the note ; that money so received does 
not appear in Bankrupt's cash-book. The trans- 
action does not appear in Durand's books, for, 
Durand has a partner and this, he says, was a 
private transaction. But strange to say, Durand 
who, out of his private funds, finds J$[271, bard 
cash, to give to Bankrupt, find himself, four 
hours afterwards, in want of money, and Serret 
appears iu the field to discoum the note from 
Durand, at the same rate ; Durand giving his 
endorsement, Serret, an attorney's clerk, also 
gives hard cash. It is peculiar that in both 
transactions, on that same day, money always 
passes from hand to hand, no cheques, no dis- 
count note, no entry. The note is made payable 
on the 3 1st August; on that day Tonnet was 
not a Bankrupt, and the note was endorsed by 
Durand, a trader now carrying on business and 
able to find, out his private means, quite irres- 
pective of his co-partner's funds, money to oblige 
a friend. 

The note is not protested, Durand's endorse- 
ment is lost, his signature is not guaranteed and 
Serret takes no step, evea against Tonnet who 
is said not to be his triend, until he applies for a 
a Fiat of adjudication, on the 2nd October, the 
very day that Tonnet. to make matters run more 
smoothly, had, himself, field his Declaration of 
Insolvency. 

Now, all this may be true,but is very improba* 
ble ; and it is very difficult for me to dispel the 
Tory strong impression, on my mind, that the 
note was given to Serret, in order that Serret 
should make Tonnet a Bankrupt and help him. 



should he be able to obtain a certificate, to evad« 
the unpleasant conseouences, as to Tonnei's 
personal liberty, of the legal proceedings inatita- 
ted against him. 

In coming to the conclusion to which the fea- 
tures of this case have brought me, I have not 
allowed that last case frought, at it is, with bos- 
picion, to have more weight on my mind that it 
should have; for, altho' I believe the whole story 
improbable, I have not sufficient evidence to be- 
lieve it to be absolutely false, but there is enough 
on it, when coupled with the other facts of the 
case, there is enough in the mode in which the 
Bankrupt has traded, his wilful omissions from 
his books, the fiict that very important transae- 
tions, like those with Boulloux, cannot be traced 
in these books as they ought to be ; the change 
in the moduê cperandi from comparative clearness 
in what the Bankrupt calls his ''Journal ;" but 
it really is not a "Journal" so positive, and I am 
afraid I must say intended obscurity ; in the way 
in which he obtained soods from some of his cre« 
ditors, so shortly before he failed, taking these 
goods and leaving them, aod the Court ignorant 
of his transactions, showing neither losses by 
speculations or othervnse, nor the slightest ex- 
pectation of obtaining, from other legitimate 
sources, the means of discharging liabilifies which 
his trade alone could not meet, (facts which as 
stated above are now punishable by the Ordinance 
No. U of 186é.) 

There is enough, I repeat, in all these facte to 
induce the Court to support the opposition offer- 
ed by the Assignees and not to grant to the 
Bankrupt his certificate. 

I am of opinion that the certificate must, now, 
be refused and protection withdrawn. 

The Bankrupt may, after the delay of three 
years, apply again to the Court, for bis certificate. 



SUPREME COURT. 



SÉQUESTSE. 

La Oour Suprême n*a point qualité^ en V absence du 
consentement de Unis les créanciers du saisi^pcur 
prolonger le séquestre judiciaire de la propriété 
saisie, au-delà du temps strictement nécessaire 
pour r accomplissement des formalités requises eu 
matière d* expropriation forcée. 

Mie n'a pas d'avantage qualité, en V absence du 
même consentement, pour accorder un privilège à 
celui qui fera des r^raticns aux usines m la 
propriété saisie. 



SEi^UESTSATIOn. 

The Supreme Court has no power, vnthout the eon" 
sent of all interested parties,to extend the judicial 
sequestration of an Immoveable property under 
seizure, beyond the reasonable limits qftheprO" 
ceedings in forcible ejectment. 
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The (hurt has no more power, except with the eame 
eaneenif to order that a privilege should he given 
for money spent in repairs of machinery. 



In Be: 
Sequestration of the Estate FONTENELLE 



Before : 

HiB Honor the Acting Chiei' Jupob and 
The Honorable Mr. Justice Axsajtd. 



29th August 1867. 

This is an application to continue the Judi- 
cial Séquestration of an Estate, the sale of 
which is prosecuted hj way of' Saisie immobili- 
ère," and to authorize the pa^meut, by privilege, 
of a sum to be spent for repairing the machinery 
of the same. 

That application made by the levying creditor 
is consented to by all the other creditors except 
one> namely by the firm of ''Elias.MallacÂ Co,:' 

This Estate was placed under Sequestration on 
the léth of May last and the order of the Court 
has been that the Estate be placed under judicial 
Sequestration pending the proceedings in levy. 

« 

These proceedings baye very nearly come to an 
end, and the Estate has been put up for sale, but 
has not been sold. 

Reasons have been gi?en, at the Bar, in order 
to account for the Estate not having been sold, it 
has been said that an ^'Ordre" of the previous 
price of adjudication was being framed and that 
the fear of possible legal consequences arising 
out of the delivery of the "bordereaux " deterred 
purchasers from coming forward, before the 
dosing of the **Ordre." Such Argument we men- 
tion simply to notice that, assuming we had the 
power, in law, to continue such a sequestration, 
it would be impossible for ns to assign to it a li- 
mit consistent with the nature of those conside- 
rations. 

But we hold that such questions must be de- 
cided in principle and not upon the weight of 
reasons peculiar to each individual case, they in- 
volve a power of interference by the Court with 
the rights belonging to the parties before the 
Court, and such power we are not at liberty to 
extend beyond the limits defined by law. 

It has been contended that the majority ought 
to bind the minority and that the Court could 
take what steps they think best in the interest 
of the creditors. It may be so in a general point 
of yiew,and>there are cases under the application 
of special laws, such as our law of Bankruptcy, 
where we are empowered, under certain defined 
limits^to restrain creditors in the exercise of their 
acquired rights for the common beoefit; but in the 



absence of anj such special authority, we are of 
opinion that we have no power to interfere with 
the rights of creditors, without the consent of 
all interested parties. 

Specialty^ we are not at liberty, in a case of se- 
questration incidental to a ''Saisie Immobilière,^' 
where the law empowers the Court to take stepa 
pending the proceeding ad rem conservmidam» to 
order,unless with the consent of all, that a priyi- 
lege should be given for money spent in repairs ol 
machinery, and for eipenses of management, du- 
ring a period extending bejrond the reasonable 
limits of the ''Saisie Immobilière." It may be the 
interest of a creditor who, by law or contract| 
possesses a claim of certain rank, to consent to 
allow a preferable claim to come in before him ; 
but if he chooses to view the matter in a difie- 
rent light, we have no power to compel him to 
accept such a modification of his rights, unless it 
be to the extent of costs indispensable for preser- 
ving the common pledge until realized by sale in 
due course of law. 

In this matter we find that the sequestration 
is given until the proceedings in "Saisie Immo- 
bilière*' are brought to an end ; and the Estate 
not having been sold, we must take into considera- 
tion that some time is necessary in order to give 
the usual notices precedent to a public sale. We 
grant one month time, that is until the Ist of 
October next, within which time we order the 
Estate to be sold for whatever it may fetch ; and 
in the mean time we grant a continuation of the 
sequestration already existing, under the same 
conditions, and which will not extend beyond the 
1st of October. 

Costs to be Costs of Sequestration. 



8DPBEHE CODRT. 



IVDIYÏSIOK, — LiCITATIOK. — VeNTB d'UWB PABT 

indivisb,-Aets. 882-883-1166 bt 2206 du 
CoDB Civil. 

Le créancier d'un co-héritier ne peut saisir la pari 
de ce co-héritier avant la réalisation du partage 
ou de la licitation ; il peut intervenir au partage 
ou demander la licitation des hiens dont son ié- 
hiieur est co-propriétaire. 

La vente faite, par le débiteur, de sa part dans la 
tuccession, postérieurement à la demande en lici' 
tation signée à la requête de son créancier^ ne 
peut arrêter la licitation ; cette demande ayant 
produit, quant aux droits du débiteur sur Vim- 
meuble, Vejfet d*une saisie-arrêU 

Les articles 882-883 et 2205 ne sont pas emplica- 
blés aux co-héritiers, seulement, mais s'étendent 
à tous les communistes* 



UlTDIVIDBD PROPEBTY, — LiCITATIOK,— SâLB OP 

AS nrorviDED SHABE, — Aets. 882-888-1166 
Airn 2205 op the Civil Code. 
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Thâ crediior qf-a co-heir cannot êeizô that ethheif's 
àhaare of the estate hrfore partition or lieUation, 
He may set in motion tlie judicial process for li' 
citation or intemene in the partition. 

A sale, hy the debtor, and subsequent to the appli- 
cation jor licitaUoriy cannot defeat the creditor's 
right to licitation, the procedure for licitation 
haviny the force of an attachment. 

Articles 882-883 and 2,205, are not limited to 
co-heirs hut apply to odl communists* 



ELIAS, MALLAC & Co.,— Plaintiffg, 



versus 



Et. PBEAIJDET & anos — DefendaDts. 



Before : 

His Honor the Acting Chibf Judge and 
The Honorable Mr. Jubtice Colo. 



J, COLDf, 

A. J. Colin, 
HoK. H. KoBiae,- 

J. PlONEGUY, 
V. B0ULL]É, 



•Of Counsel for Plaintiffs. 
-Plaintiffs' Attorney. 
-Of Counsel for Defendants. 
-Attorney for E. Préaudet. 
Attorney for Adier. 



Zrd September 1^7 . 



On the Ilth of June 1867, the Plaintiffb ex- 
ercifiing the rights of Ferdinand AdIer, their 
debtor, — applied for the sale by Licitation of a 
plot of ground with the buildings erected there- 
on, and commonly koown under the name of the 
JSSast India Dock, the paid Dock belonging jointly 
to Ferdiuand Adler aod Ernest Préaudet, the 
Defendants, who had purchased the same at the 
Bar of the Master of this Court, on the 28th 
December 1865. 

The Plaintiff;i' application, made in Chambers 
was more than once adjourned by consent, and 
finally objected to by Préaudet, on the ground, 
as tlie patties all admitted,that as creditor hold- 
ing a writ, he intended co apply for the resale by 
'' Folle Enchère " of the one moiety of the said 
Dock belonging to Ferdinand Adler, a step which 
Ferdinand Adler, as it appears from a notice un- 
der his attorney's hand, intended to oppose. 

The matter was referred to the Court by the 
Judge in Cbambers and ordered by him to be 
heard on the first day of the following term. 
After the order of reference to the Court, bear- 
ing date first July 1867, Préaudet bought from 
Ferdinand Adler, bis share, to wit, one moiety in 
the said Dock. No notice of the conveyance ap- 
pears to have been given to the Plaintiffs who 
had applied for the sale by . Licitation and who, 
upon the objection of Préaudet, had been re- 
ferred from Chambers to the Supreme Court. 

When the case came on for hearing, this term, 
the Plaintiffs made their application, aa exercising 



their debtor's rights, io^have the joint property 
sold by Licitation. 

Ferdinand Adler said nothing save that he was 
ready to abide by decision of the Court. 

E. Préaudet objected, no longer, setting forth 
his intended sale by '* Folle Enchère/' bot rested 
his opposition on the groand that he h<id now 
bought the share which belonged to Ferdinand 
Adler and that the Plaintiffs were now deprived 
of the power of selling by Licitation. 

J. CoLi2r, for the Plaintiffti, laid the facts above 
recited before the Court, and insisted, on the 
strength of Arts. 1.166.882 and 2,206 of the 
Code, that he had a right to lieitate notwith- 
standing a sale made by his debtor after his ap- 
plication for a Licitation, which application ope- 
rated in law as an attachment. 

He cited Larombière— p. 740. do. p. 288. 
Court of Aiz. 8. V. 82. 2.600. 

Hon. H. EosKio, for Defendants, argued that. 
the power to sell was not taken from Adler by 
the fact of his creditor's application for a sale of the 
Estate, by Licitation. In cases of suecdbeion the 
Plaintiffs might be nght, not so in cases of ordi- 
nary co-prop>ietors or community. There isj 
here, no seizure and no-fraud. The authorities 
cited on the other side from Larombière is quite 
restricted vide p : 700 par. 82 also Court of Bor- 
deaux S. V. 49, 2, 97, 

JUDGMENT. 

Messieurs Elias Mal lac & Co, creditors of Fer- 
dinand Adler have, in virtue of Art. 1.066 of the 
Code, exercised their debtor's rights and applied 
for the sale by Licitation of the East India Dock, 
buildings and appurtenances, belonging nndivi« 
dedly to Ferdinand Adier for one moiety and to 
Ernest Préaudet for the other moiety. 

At the time they made their application. Fer- 
dioand Adier wa^ the owner of the one moiety 
of the joint estate, and had not conveyed his 
rights of ownership to any one. 

Ferdinand Adler might, therefore, undoubtedly 
on thnt day, have applied for the sale by licitation 
of the said property, as nothing appears in evi- 
dence that could have hiitdered the execution of 
his right as a joiut or co-owner to cause the indi- 
vision to cease. 

It follows again, that if the right to apply for 
the sale by Licitation of a debtor's property 
held jointly by that debtor and a third party-, be 
one of the rights which a creditor can exercise, 
Elias Mallac & Co. were fully entitled to make 
the application which u now objected to by Er- 
nest Préaudet. 

It is to be observed that the application first 
came before a Judge in Chambers ; Ernest Préau- 
det seems, from the statement of Counsel ad- 
mitted on "all sides, to have objected to it, not on 
the ground on which rests the olgection set up 
before the Court, that is, of a conveyanoe by 
Adler of «Ins joint moiety to him, fréaadeti 



1867] 



COURTS OP MAURITIUS. 



53 



owner of the other moiety, but on the ground 
that Preaudet, holder of a warrant for payment, 
intended to apply for a sale by ** Polie Enchère" 
of Adler*B moiety, an intention which Adler for- 
mally declared by a Notice under date, first June 
1867, he would challenge^ 

Be Préaudet's right to apply for a " Folle 
JBnchère " what it may, and be Adier's right to 
oppose the delivery of the Master's certificate in 
Tiew of such "Folle Enchère " what it iqay, that 
question did not arise, has not been argued, and 
does not touch the issue raised before us. 

The real objection of Préaudet arises from a 
fact which took place after the Judge in Cham- 
l>ers had referred the matter to the Court ; that 
fact is an alleged conveyance from Adler to Pré- 
andet of Adier's moiety of the property in ques- 
tion. 

He takes broadly his position on this ground, 
that although Elias Mallac <fc Co. had applied 
for the Licitation before the conveyance to him 
hj Adler, there was nothing to prevent Adler 
Belling, and Adler having sold, Elias, Mallac & 
Ck>, are now unable to exercise their debtor's 
rights whicb have disappeared. 

. The first questiqn that arises is this : Is 
ilie right of Licitation which Adler undoubtedly 
had, one of the rights which his creditors can 
exercise in terms of Art. 1,066 P 

A creditor may seize his debtor's property, he 
may attach his debtor's property, à priori where 
would be the reason if his debtor has an interest 
in a joint estate, of depriving him of securing, on 
bis behalf, that joint interest ? But he may not 
aeize his debtor'^ undivided share before a Lici- 
tation or Partition, does it not follow, unless 
there be some text of law which militates against 
tlie exercise of that right, that the ere liter may 
cause the Licitation to take place, in order that 
the indivision should cease, and that when his 
debtor's property has been publicly sold at the 
Bar of the Master of this Court, he may, if no 
better right or privilege takes priority over his 
claim, obtain payment out of his debtor's share of 
the purchase price P 

Art. 2,205 of the Code, whilst enacting the 
prohibition to seize the undivided share of the 
co-heir, previous to Partition or Licitation which 
is the Partition not of whole Estates but of the 
«pecial proedium sold, enacts also that siu-h Par- 
tition or Licitation may be called for by the cre- 
ditor '* avant le Partage ou la Licitation qu'ils 
peuvent provoquer, s'ils le jugent convenable, ou 
dans lesquels ils ont droit d'intervenir conformé- 
ment à l'Art, 882 — au titre des Successions.*' 

The Article gives two rights : lo. To cause the 
Partition or Licitation to take place ; that is air- 
solute ; 2o. To intervene when they take place at 
the instance of others, whenever they are placed 
within the conditions which the low of Succes- 
sions requires for their intervention. 

It is right not to lose sight of that double 
right, because it clears away the difficulties, 
which, however, are pretty well settled now, 



which once made it a vexaïa questio whether Arts. 
882, 883 applied to other co-owners besides co- 
heirs, i. e, co-owners of the Estate that has come 
down to them jointly, by succession. 

The text of Art. 2,205 would seem to place the 
right of Elias, Mallac & Co. beyond all doubt ; 
but it was argued that even if they could apply 
for the Licitation, that did not prevent Adler, . 
their debtor, from selling to Préaudet, even after 
they had put into operation the judicial process 
of Licitation. 

Now, would it not be strange, and in fact, 
would not the creditor's right be perfectly illuso- 
ry, if after he has used that right it can be coolly 
defeated by his debtor's conveyance of his inter- 
est in a property whirh has been previously se- 
cured by judicial process on behalf of his credi- 
tor. If the creditor had seized, (and we have 
seen that the Licitation,not the seizure, is the re- 
medy when the debtor's rights are rights iointly 
held with another person) the debtor could not 
sell after denunciation ; if the property were per- 
sonal property and could be attached, the debtor 
could not sell after attachment ; here, practically, 
the sole legal remedy is the Licitation ; and can 
this action taken before any estoppel could be 
set forth, be frustrated by his debtor's con- 
veyance in spite of judicial process, in spite of 
the quasi-attachment which such judicial pro- 
cess has laid upon the debtor's property P 

If this were the law. it must be applied ; but 
we are of opinion that this is not the law. 

It is perfectly clear that if Adler had conveyed 
to Préaudet, before the application for a Licita- 
tion, Elias, Mallac & Co. would have had no 
rights of their debtor's to exercise ; the rights 
would have been legally transferred to ano- 
ther, açd Elia-, Mallac & Co., would be barred 
or estopped by all and singular the facts or the 
law which could estop or bar their debtor him- 
self ; they hold and exercise such rights as he 
has, and no more ; they hold and exercise such 
rights he could have held and exercisedr then, 
and no more. 

But here. Adler had not sold, might have ap- 
plied for the Licitat'on on the day that Elias, 
Mallac & Co., did apply for it. and therefore his 
rights are no longer entire in the debtor's hands : 
the debtor is still the owner, but his ownership 
is shackled with this judicial lien which grasps 
and has becomes as it were, inherent in it, and 
cannot be shaken off, by the fact such debtor 
has, without n-ftice to his attaching creditor, out 
of his presence and without his consent, parted 
with the property. 

But there is more, if Elias, Mallac & Co., had 
on the day they set in motion the judicial ma- 
chinery for the licitation, and done so, let it be 
remembered in presence of both Ferdinand Adler 
and Préaudet himself, if they then exercised the 
rights of their debtor ? and they did, how can 
such rights be exorcised one way by the creditor, 
and another way by the debtor, so that whilst 
the creditor was carrying on the exercise of 
those rights, the debtor would give up the very 
identical rights. Would not the result be con- 
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f asion and a mockery P and is not the plain inter- 
pretation of the article 2,205 this : that when 
the creditor has, whilst nothing yet estopped 
him, hegun to exercise his debtor's rights, he is 
Ci^t exactly substituted to the debtor, in as mach 
as the debtor is made a party to the proceedings ; 
but he Î3 substituted to the debtor, so far, that 
the debtor cannot defeat the exercise of his 
rights by such creditor by posterior acts incom- 
patible with such exercise ? . 

The authorities are,we think, quite clear on the 
point which has been decided as we view it, by the 
Court of Aix, S. V. 82.2.600 Oonet v PoHe also by 
the Court of Orleans, in Courtois ▼ Pelisse Avoué 
which, on the 29th May 1815, ruled inter alia 
that : " Considérant qn'une opposition à partage 
a pour objet de frapper d'indisponibilité, au pro- 
fit des créanciers opposants, tontes les yaleurs 
de la succession, qu*une demande en partsge de 
la succession, elle-même, intentée par les créan- 
ciers d'un héritier, doit nécessairement produire 
le même résultat, qu'en effet elle révèle aussi 
clairement, et plus clairement encore qu'une op- 
position, les prétentions du créancier sur la pact 
revenant à i^i débiteur ; elle Ta mise de même 
que l'opposition sous la main de la Justice, de 
telle sorte qu'elle ne peut plus être par lui cédée, 
transportée, ou donnée en gage, hors la présence 
et le consentement du créancier poursuivant; 
que s'il en était autrement, la demande en par- 
tage Quoique formellement permise à celui-ci du 
chef de son débiteur, deviendrait pour lui un 
droit sans utilité &a, &a. " 

That decision was, on appeal to the Court 
of Cassation, affirmed.^— S. Y. 46,1.444i on the 
ground that : ** L'intervention du débiteur dans 
un partage, aux termes de l'Art. 882 C C, con- 
atitue, de la part de ce créancier, un exercice de 
ses droits propres sur la portion de biens que le 
partage doit attribuer à son débiteur ; que cette 
portion de biens se trouve ainsi placée sous la 
main de la Justice et que dès lors le débiteur ne 
peut plus le . donner en gage à un autre de ses 
créanciers, au préjudice des droits du créancier 
intervenant. 

Against this series of Decisions, one case alone 
was cited, that of the Court of Bordeaux, 29th 
June 1848, which, besides being strongly and 
ably criticised by CHiiryEAir sur Casbié, cannot 
outweigh the authority of the Courts of Aix and 
Orleans supported by the supreme decision of 
the Court of Cassation. 

It is said however that Art. 2,205, as also Art. 
882 to which it indirectly refers for the second 
of the two remedies enacted on behalf of credi- 
tors, applies only to co-heirs not to co-propri- 
etors or other communists. 

That question was certainly at one time, a 
vexa^ questio, but has been decided in this Court 
and is now generally held to be solved in the 
sense of the larger and, on reality practical ap- 
plication of the article, and the doctrine that a 
creditor can, in virtue of Arts. 1,066, 882, 2,205, 
intervene in or set in motion the Partition or Li- 
citation of the joint property of his debtor» ap- 
plies to the creditor of a co-heir or of any other 
co-proprietor of rights. 



'What is a co-heir ir elation to a Partition or 
Licitation, but a co-pt oprietor of a certain !Eatata 
which has to be decided between himself* and 
others holding joint rights in the same Bstate ? 

^ What is a co-owner under the same circoniB- 
tances but a co-proprietor of a oertain Estate to 
be divided between himself and other oo-owneia ? 
both are in the same position, except that tke 
former holds by succession, the latter by purchase 
or some other equally valid title ; and there is no- 
thing in the law, which if the rights of the co-heiis 
or co-proprietors are once admitted to be good, 
draws a distinction between the rights of the one 
and rights of the other so far at least, and this 
is sufficient for the purpose, as the subsequent 
joint holding or subsequent partition goes s why 
then should a right given to the creditor of thie 
CO- proprietor as coheir and not taken awaj from 
the co-proprietor as joint purchaser, be with» 
drawn from the latter ? 

The creditor of the co-heir may not seise before 
Partition or Licitation the co-heir's share of the 
joint Estate ; (2,205) can the creditor of the co- 
proprietor seize the co-proprietor's share of the 
joint Estate P assuredly not ; tlie Court of Casea- 
tion which, at first, in 1819, had decided that 
such seizure might be effected provided the Par- 
tition were made before abjudication has ndir 
clearly held, and various Decisions have adopted 
the same doctrine which is taught by various 
learned commentators as GiiaBB p. 407 SS. II*— 
PiaBAU-2.p. 211, Dalloz U, p. 668, No. 7, that 
the seizure of the joint Estate of the debtor 6oald 
not be seized before Licitation whether the deb- 
tor be a co-heir, any other communist or joint 
holder. Of the many Decisions in support of 
the rule, it is sufficient to cite that of the Coor 
de Cassation, of the 31st December 1856. (Dal- 
loz 1857 1.220} Chenier v Loursel 

If this be the case and if like the co-heir any 
other joint holder may not seize before Licitation, 
like the co-heir he mast force Licitation or be is 
left at the mercy of the joint owners. He has 
no remedy ; this simple reason would be sufficient 
to show that all co-proprietors are so far liable to 
the exercise of their creditor's rights. But after 
all what reason could there be found to hold that 
article 883 applies to all co-owners as well as co- 
heirs (and this is now hardly disputed) and to 
reject the wider and more just interpretation of 
the law, when articles 882 and 2,205 come into 
operation ? and yet articles 882 and 2,205, are 
protective of creditor's rights, whilst article 883 
enacts a legal fiction whereby each co-heir is held 
to have succeeded alone and immediately to that 
part of the Estate which falls to his lot upon a 
Partition, the result being that if a particular 
proedium is bought by one of the co-heirs, th^ 
hypothecs registered against any other co-heir 
upon such prœdium are held no longer to burden 
it ; an important law which would be extended 
to all co-owners whilst the remedial measures 
enacted by articles 882 (Ist part) and 2,205 
would, for no conceivable distinction, be thus res- 
tricted within the narrower limits. 

What would then the position, in this cause, of 
the Plaintiffs be ? By Art. 2,205 they could not 
seize ; if they cannot licitate when nothing es- 
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topped their exercise of their debtor's right, when 
thej first set it in motion, if in fact ^ subsequent 
sale is to check them, the result will be this, ei- 
ther they are hypothec creditors or they are not ; 
if they are not, the^ cannot outbid upon the 
** fixation de prix, " if they arc, they run very 
great danger, to say the least of it, to see by the 
operation of Art. 883, (thç co-owner Adler's share 
haying been sold to the co-owner Préaudet), their 
hypothec swept away ; and this when the sale 
was not only effected after the Plaintiffs had, by 
their judicial process, quasi attached the proper- 
ty, but had done so in presence of both, Adler 
and Préaudet. 

The result must be that Art, 2,205 which has 
been held to prevent the creditor of any co-owner 
or the creditor of a co-heir to seize before Licita- 
tion, must also properly be held to allow the 
creditor of any co-owner or the creditor of a co- 
heir to cause the Licitation or Partition to take 
place, and this Elias, Mallac & Co., have done 
when Adler had still the power to do so and bad 
not yet divested himself of any oi his rights 
which, therefore, could still be attached. It fol- 
lows, also, that the operation of art. 2,205, can- 
not here be defeated b^ a sale subsequent to the 
•pplicatlbD for Licitation by the creditor of one 
of the co-owners, and that such subsequent sale 
having taken place after the property in question 
had been placed " sous la main de la Justice " by 
the process above described, is without force 
against the Plaintiffs. 

We, therefore, order the Licitation of the plot 
of ground and buildings known under the name 
of JEkut India Dock to be carried on at the ins- 
tance of Elias, Mallac & Co. 

The costs of this instance up to this day shall 
be paid to Plaintiff's by Préaudet. 

Adler shall neither pay nor receive costs. 



SUPREME COURT. 



NovATioïT,— Compte CorBANT, — OuTEETrEB 
BE Cbédit,-- Appex d'uk JirasMSKT DtT Mas- 



II n'jf a paint novation lorsqu'une ouverture de 
Orédii faite à deê co-proprietaires, pour un temps 
détermméy est conUwuée pendant ce même temps 
avec Vun de ces derniers seulement^ en réservant 
Unis les droits et actions stipulés dans le premier 
Acte ; en pareil cas Phypothèque accordée sur la 
propriété par tous les co-propriétaires, lors de 
f ouverture de OrédU, conserve son rang pour le 
montant de toute bàhAîce restami due à l expira- 
Uon de Vouvertvre de Crédit, 



ISTOVATION, — AOCOUFT CUEBBHT, — OvEJSnSG OP 

CRinrr, — ^Appeal peom a Judoment ce the 
Masteb. 

Where a Credit was opened to several co-owners 
for a certain limited période and afterwa/rds^ in 

/ 



the course of such period contùmed with one of 
them only y who had purchased the share of Ms 
partners^ and with the reservation of all rights 
and actions stipulated in the first deed^ the Court 
ruled that no novation had taken placOj and that 
the mortgage security granted on the Estate by 
all the co-owners, would remain in full force and 
secure the payment of any balanee remaining 
due by the Estate at the expiration of the openinq 
of Credit. 

LETELLIBE,— Appellant, 

versus 

THE CEYLON COMPANY,— Eespondent. 



Before : 

His Honor the Chief Judoe and 
The Honorable Mr. Justice Abhaitd. 



£. J. Leolbzio,- 

V. BOULLÉ, 

Hon. V. Naz, 
*W. Hbwetbok, ■ 



-Of Counsel for Appellant. 
-Appellant's Attorney. 
-Of Counsel for Bespondent. 
-Bespondent's Attorney. 



24ih Beptember 1867. 



This is an appeal from a preliminary Order 
and from a final Decision of the Master, of the 
13th April and 13th May last respectively, given 
and made in the '' Ordre " of the !Drois Cascades, 
on the followiog grounds : 

lo. That such Order or Judgment are bad in 
law. 

2o. For having decided, by anticipation, that 
the production of the books of the Bespondent 
was useless. 

# 

8o. For having overraled the plea of novation 
set up by the Appellant. 

4o. For misconstruction of the deed of sale to 
Adrien Faduilhe by Laurent Fadailhe of the lat- 
ter's share in the Trois Cascades. 

6o, Because the contract between the Ceylon 
Company and Adrien Faduilhe is not binding on 
the Appellant, who is the Assignee of Laurent 
Faduilhe. 

The Appellant criticised the Master's Order, 
refusing the production of the Bespondent's 
books as useless though having recognised the 
right of Letellier to iuspect the books of the Cey- 
lon Company. After such recognition, the Mas- 
ter, it was contended, was bound to order the 
production of those books without anticipating 
the use intended to be made of them on their 
being produced. We concur with the Master in 
recognising the utter uselessness of the produc- 
tion of the books, the Bespondent having put 
the Appellant in possession of the evidence he 
was desirous to obtain from an inspection of 
their books. The Appellant's object was : lo. to 
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prove the existence of one Bin|;le account begun 
with Laurent and Adrien Faduilhe ahd continued 
with Adrien Faduilhe alone, after the sale made 
to the latter by the former of his fourth share in 
the Trois Cascades estate^and thence, 2o. to argue 
novation on the part of the Ceylon Gompanj. 

The production, at the '^ Ordre", of an account 
current duly signed by Arbuthnot, late Manager 
of the Coylori Company, from the 11th December 
1863 to the 28th February 1806, showing only 
one balance in favor of the Company, clearly es- 
tablished the existeuce of one single account ; the 
Appellant was thus supplied with the means of 
fiupporting his plea oi novation. Under such 
circumstances the production of the books called 
for would have been superfluous, and the Master 
was fully warranted in refusing an application 
which, if allowed, must have needlessly retarded 
the final closing of the Ordre of Distribution. 

So much in justification of the interlocutory 
Order coai plained of and which is hereby affirmed 
by the Court. 

We now turn our attention to the plea of no- 
vation set up and overruled by the Master. In 
support of this plea it has been snid that the 
Applicant stands in the right of Laurent Fa- 
duilhe who, on selling to Adrien Faduilhe his 
share in the Trois Cascades Estate, on the 16th 
January 1865, had assigned part of his sale price 
to Letellier, the Appellant. That the Ceylon 
Company, after the sale of Laurent Faduilhe 
to Adrien Faduilhe, had continued their dealings 
with Adrien Faduilhe alone, without having pre- 
viously closed their accounts with Laurent and 
Adrien Faduilhe and struck the balance then due 
by them to the Company, thus, clearly intimating 
their intention of looking to Adrien Faduilhe 
alone for payment of the sums due by Laurent 
and Adrien Faduilhe. 

In assuming the fact which is not disputed, of 
the Company having dealt with Adrien Faduilhe 
alone, after the sale to him by Laurent Faduilhe, 
that is, on and from the 15th March 1865, how 
can such dealing affect the contract between 
Laurent and Adrien Faduilhe and the Ceylon 
Company, of the 10th December 1863 ? 

In their contract with Laurent and Adrien 
Faduilhe, we find that the two proprietors of the 
Estate li-ois Cascades mortgaged their joint pro- 
perty to the amount of $30,000 as a security for 
any balance of account which might be due to 
the Cejlon Company by Laurent à Adrien Fa- 
duilhe at the expiration of the Credit opened to 
them. 

In the deed of sale of Laurent to Adrien Fa- 
duilhe, of the 16th January 1865, we read : " la 
" présente vente est faite aux charges suivantes 
'^ que M« Ad. Faduilhe s'oblige d*exécuter,8avoir ; 
" lo. D'exécuter aussi toutes les obligations pri- 
'' ses (par le vendeur) avec la société le " Ceylon 
*' Company Limited ", relativement à l'affaire 
'' d'entre Coupe faite avec cette société pour la 
*^ propriété Les Trois Cascades, le 10 Décembre 
<' 1863, par suite de laquelle affaire d'entre Coupe 
** MM. Ad. A L.Faduilhe resteront débiteurs en- 
*^ vers la dite société d'une somme d'environ 
«' $6,000. " 



" What is conveyed to Letellier by Laurent 
Faduilhe by the sale under private signatures 
duly registered of the Ist May 1866 ? the sum of 
^12,000 being the " sold^ " (balance) of his late 
price to Adrien Faduilhe ; theconditioos of which 
Bile cannot be ignored by Letellier,the Appellant, 
who produces in support of his claim t&e deed of 
sale by Laurent Faduilhe to Adrien Faduilhe and 
mentioning the mortgage in favor of the Res- 
pondent." 

The contract of the 1 7th March 1865, between 
the Ceylon Company and Adrien Faduilhe alone, 
after the co-partnership between Laurent and 
Adrien Faduilhe had ceased, far from betraying 
any intention on the part of the Ceylon Compa» 
ny to discharge Laurent Faduilhe then sole own- 
er of the Trots Cascades as sole liable for the pay- 
ment of the sums due by Laurent and Adrien 
Faduilhe shews the very reverse. 

It is expressly stipulated, by Art, 3 of that 
Contract with Adrien Faduilhe, alone, that the 
mortgage guarantee given to the Company by 
the ^'Ouverture de Crédit" of the 10th December 
1863 shall be available to the Company until 
payment in capital interest Ac. either of the said 
<8^2O,00O advanced to Adrien Faduilhe, or*of any 
balance which might remain due to the Co. ; 
after which comes the following clause : '* Sont 
également maintenues, sans novation ni derogation 
aucune, toutes les clauses, conventions et stipu- 
lations contenues au dit acte d'Ouverture de 
Crédit." 

It is true that Laurent Faduilhe is no party to 
that Act. But it is not the less true that, by the 
<*Ouverture de Crédit*' of 1863, Laurent Faduilhe 
with Adrien Faduilhe had mortgaged their res- 
pective shares of the Estate for securing payment 
of the sum then advanced to them ; it is not the 
less true that Laurent Faduilhe has left in the 
hands of Adrien Faduilhe a part of his sale price 
to be applied to the extinctio t of his share of the 
joint debt to the Company, of which fact the ap- 
pellant was cognizant. Is it not self evident that 
Laurent Faduilhe is bound, either by himself or 
by his re, resentative Adrien Faduilhe, to fulfil 
his engagement towards the Ceylon Company, 
and do not the stipulations of 1865, made with 
Adrien Faduilhe, then sole proprietor of the 
Trois Cascades clearly point this- way, that the 
Company ne?er intended to release Laurent Fa- 
duilhe from the p|iyment of the monies advanced 
to him and to Adnen Faduilhe and not to part 
with the mortgage on Laurent Faduiihe's share 
until payment of any balance standing out against 
the owners of the ^*Trois Cascades'' Estate ? 

The novation set up in (his case is neither ex* 
press nor can it be implied from the wording of 
the contracts tendered in proof thereof. If these 
contracts prove anything, they prove just the re- 
verse vh., the absence of any intention on the 
part of the Ceylon Company to introduce any 
changes whatever in their rights against Laurent 
Faduilhe and Adrien Faduilhe. 

This appeal must, therefore, be and is, accor* 
iagly, dismissed with costs. 
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svranfl ciMiBT. 



OrwaxB DE Paisicent, — Subbogatiok Liqale, 

«— POLLE-ENCKfeBB, — AfFEL D'uW JrGEMENT 
DIT MaBTEB. 

Le créancier By gui ofre de payer la eréanee de A 
qui lui eêt préférable et en vertu de /laquelle se 
pourevit la vente par FoUe-Enchère de Vimmeu- 
hle hypothéqué a By ne peut être forcé pour 
ctequerir subrogation de payer en même tempe une 
eeeonde créance de A sur le même immeuble, in- 
férieure au rang à celle de B, 



Beal txkdebs, — Payment, — Legal Subboga- 
Tiow, — Folle- Enchàbe, — Appeal fbom a 

JXTDGMENT OF' THE MaSTEB. 

Tlie creditor By who cffers to pay the claim of a/no^ 
ther creditor Ay who is prior in ranhy and in exe- 
cutUm of whose claim is prosecuted the sale by 
Folle-Enchère of the immoveable property mort' 
gaged to B, cawnot be convpelledy in order to ob^ 
tain subrogation in the said claim, to pay at the 
eame tiiAe another claim of A, on the same im- 
moveable property y but inferior in ranJc to that 
ofB, 



GBEMAIJÎ,— AppeUant, 



verstS 



VICTOB & OES.,— Eespondents. 



Before 

Hie Honor tbe Actihg Chief Judge, and 
The Honorable Mr. Justice Abkaud. 



I4. BOVILLABD,- 

J» O. Tessieb, - 
O. Guibebt, - 

P. ,VlCTOB, 



-Of Counsel for Appellant. - 
-Appellant's Attorney. 
-Of Counsel for Bespondents. 
-Attomej for himself. 



24th September 1867, 



In this matter,Mr. Victor, an unj)aid privileged 
creditor for a bill of costs on the house of one 
Aristide Berger, was pro-tecuting the resale bj 
way of '* Polle Bnchère " of the said house. 
On the case being called before the 1S3 aster, one 
Germain, a creditor of Berger by ar "hypothèque*' 
inscribed on the said house, claimed the benefit 
of Art. 1,251 of the Civil Code and offered to pay 
tiie preferable claim of Victor. 

To this applicalion Victor objected, claiming 
as a right, in law, that Germain should not only 
pay the privileged claim on which he sued the 
** iPolle Enchère " but also the amount of a pro- 
missory note due by Berger for which he had no 
'' hypothèque.'^ The Master decided in favor of 
the objection of Victor. 

This is an appeal of that Decision. We are of 



opirion that tbe Decision of the Master cannot 
be maintained. 

The law which rules this matter is provided in 
Arts. 1,236 and 1,251 of the Civil Code; the 
former provides that an obligation can be paid 
by a ly body who has an interest to pay it ; the 
latter provides that he who pays a preferable 
claim is subrogated, in that claim, " de plem 
droit." 

Now it is a point settled in jurisprudence that 
the payment of a claim which is not preferable 
carnes no subrogation. 

The question, therefore, comes to be this ; can 
Victor, who holds two claims, one which Germain 
has an interest to pay under Art. 1,23G and 
whirh give-* hm subrogation under Art. 1,251, 
compel Germain to pay him another claim which 
he has no interest to pay, and the payment of 
which would give him no subrogation p That is, 
can he c mpel him to do that for whitsh the two* 
essential conditions of the law are wanting P 

No particular law has been cited in support of 
such a system; the learned Counsel has urged two 
sets of considerations : first, that the interest of 
Victor was that the " Folle Enchère *' should 
take place in as much as he would come, tor hif 
promipsory n te, pari passu with Germain who 
would then have lost the benefit of his " hypo- 
thèque " and would come in like other chiro* 
graphary creditors. 

This conclusion, of itself, would suffice to lead 
us to doubt the soundness of Victor's position. 
According to our law. an hypothecary creditor is 
preferable to a chirographary one, and any legal 
conclusion which would tend to place them, 
without any fault, on the same footing, would 
thereby give an advantage to the party who 
holds the less favorable to the prejudice of 
him who holds the more favorable position in the 
eye of the law ; and that is inconsistent with the 
general principles of our hypothecary system. 

The second set of consideration, urged in sup- 
port of the Master's Decision, rests on the au« 
thority of two commentators, (Labombikbes, on 
obligations) and (Gauthieb, on Subrogations per- 
sonnelles), who give it as their opinion that the 
holder of two cUims one prior ^nd the other pos- 
terior can compel the holder of the intermediate 
claim to pay both claims in order to be subrogat- 
ed to the first; and the reason is that there 
would be an endless circuit of actions', in as much 
as the paid creditor would, with his second claim, 
exercise, in his turn, the right of payment, and so 
on. Now, with all due deference to the opinion 
of these writers, we cannot agree with them. 

In order to give rise to an endlcBS circuit of 
actions, as it is called, the situation of both cre- 
ditors who ofier payment must be the same in 
every respect and not with regard to two' of the 
claims but of all three and it is not so in the 
case under consideration. 

Should Grermain pay the first claim of Victor, 
he is subrogated, whilst for the second claim he 
gets no subrogation, and the Court has no war- 
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sant to compel him to pay a claim which is not 
preferable and which does not come under Art. 
1,261 ; On the other hand should Victor receive 

Cjment of hia first claim and offer to pay it 
ck again on the right of the third claim the si- 
tuation is different ; as to him both the claims 
which Germain would then hold are anterior 
and therefore preferable ; for both he gets 
subrogation, so that in the one case the 

Îayment of both claims would not carry su- 
irogation into both of them, whilst in the other 
«ase the payment of both claims would carry su- 
brogation into both of them, and we think thac 
if it came to be necessary to stop a circuit of ac- 
tions the proper remedy would not be by depri- 
ving a creditor of a clear right of payment out 
by ordering the payment of both claims when 
auch payment would be consistent with art. 
I»2d6 and 1,251 of the Code. 

These two situations are different in law, and 
the difference lies at the root of the principle 
sought to be applied, that is, on the question of 
aubrogation, a questiou which, in this case, may 
be of little importance, whil8t it would be all im- 
portant when the number of hypothecary credi- 
tors are inscribed for more than the value of ibe 
property hypothecated ; however, the principles 
are the same and must carry the same applica- 
tion, an application which is in conformity with 
a Decision of the Court of Paris. (S. 57. 2. 210.) 

We are, iherefore, of opinion that Victor was 
not justified in refusing to receive paymeot of his 
privileged claim, as he did. The Judgment of 
the Court is, that the Decision of the Master is 
reversed and that the proceedings b^ replaced on 
the footing in which they were previous to the 
Master's Decision. 

Cost against the Sespondènst, from the time of 
the offer of payment. 



A. BONNBFIN avb Wifb.— Flaintiib, 



SUPBBHE COURT. 



Sbqusstsb, — AcnoN ek dohhagbs bt intékêts, 
. .— « Dekusiieb." 

Le crécmcier qtU veut réclamer des damma^ee et tn- 
têrêt$ âfim tiers qui a agi comme gardien séqueêtre 
de VimvMvble de son débiteur , ne peut faire cette 
réclamation en son nom et pour son compte per* 
sonnel ; il doit réclamer comme exerçant le» droit» 
de son débiteur et pour compte de ce dernier et 
de ses créancier». 



SlQITESTSATIOir,— ACTIOK HT DAMAGES, — '* De- 
HUBBSB." 

The creditor who vfishe» to claim damnes from the 
party appointed tu sequestrator of hi» debtor^» 
estate, is not entitled to sue in his own personal 
name a/ndjbr hi» own account, he must ciaùn as 
exercising the rights of his debtor and for the ae* 
count of the latter and of his creditor». 



THE GBTLON0OMFANT,-I»efcaidiat. 



Before : 

His Honor the Chief Judob and 
The Honorable Mr. Justice Golds. 



J. COLXV, 
O. G-UIBEBT. 

P. L. Chastellieb, 
W. Hewbtsok, 



-Of Counsel for Plamtifi. 
-Plaintiffs' Attomej. 
Of Counsel for De&ndaat 
-Defendant's Attorney. 



3n2 Sqdemher 1867. 



This is an action in damages, against the De- 
fendants, for wrongs alleged to have been caused 
by their mismanagemeutof theeBitLte^^Alerandrief^ 
situate at Plaines Wilhems, pending the seques^ 
tration of the estate, the management of which 
had been entrusted to them. 

%. 

The amount of damages claimed by the Plain- 

tiffd is stated at ^8,441.34 

Costs of Declaration, service, ftc. ... 80. 



S2H,471JM 

The Defendants have demurred to the Decia* 
ration on two grounds : lo. The Plaintiffs as cre- 
ditors, whether privileged or not, of the estate 
*^ Alexandrie^' cannot enter for their own and sole 
profit any action in damages in consequence of 
the acts alleged in the Declaration. 

The action could only be entered by the Plain* 
tiffs in the nam'', and as exercising the rights of 
their debtor Paitlotte, who ought to ha?e been 
made a party in the canse ; and the damages, if 
due» cannot be' demanded by or accrue to the 
PlaintifiW personally, but to the estate of Pail* 
lotte, now an insolvent, to be distributed accord* 
ing to law or paid into Court. 

Before referring to the second ground ofi de- 
murrer, we shall apply ourselves to the examina- 
tion of this first ground, which, if sound, will re- 
lieve us from the necessity of considering the 
second ground'of demurrer. 

In support of this first ground of demurrer, 
Chastellieb, for the Defendants, argued thafc 
assuming, tor the sake of argument, the truth of 
the several allegations of the Plaintiffs, that the 
damages complained of had been caused by the 
mismanagement of the Defendants as sequestra- 
tors of the estate ^' Alexandrie j* which damages 
were to be made good by The Ceylon Company, 
yet such damages could not be claimed, as they 
have been by the Plaintiffs, in their persona 
names, whether as privileged or personal credi* 
tors of the estate. 

lo. As adjudicatees, their connection with the 
estate began only at the very moment the estate 
was knocked down to them. 
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^ Their right was to claim and insist on the de- 
liverj of the estate such as it stood at the mo- 
ment of the sale. 

If any damages have been suffered by the estate, 
the Company will of course have to make good 
the loss to the previous owner of the Estate, but 
not to the purchasers who cannot lay claim to 
damage:^ done to an estate vv hich was not their 
property at the date of the wrong alleged, and 
as to whom the Company could not, by any pos- 
sibility, be a WFong-doer. 

2o. As creditors of Paillette, the Plaintiffs 
might be fully entitled, it is true, to claim that 
the damages caused to the estate should be made 
good. But in such case they should ba^e brought 
their action not in their own personal name, but 
in the name of the assignees of the estate PaiU 
lotte for and on behalf of themselves and of the 
mass of the creditors of that estate. Tor though 
the Plaintiff;» ha?e alleged themselves to be pri- 
vileged, we have no evidence of their being 
sole privileged creditors ; and if they have 
been bold enough to make such an allegation, yet 
the time has not yet arrived to verify such an as- 
sertion, the correctness of which could only be 
tested in presence of all the creditors of the es- 
tate at àhe distribution of the damages prayed 
for» if allowed. 

3o. As principals, they had an nndoubted right 
to call the Defendants to account for their alleged 
.mismanagement of the estate confided to their 
oare both by them and the other creditors of the 
estate ; but the Defendants being the Agents not 
only of the Plaintiffs but of all the creditors of 
the estate, any account demandfd should have 
been claimed by the creditors of the estate joint- 
ly and not severally by the Plaintiffs. 

Assuming the right of action to be divisible, 
the necessary inference would be that the Defen- 
dants would be liable to as many accounts and 
actions in damages as there are creditors. A 
greater hardship cannot easily be imagined. 

Against the soundness of the demurrer, Colin 
for Plaintiffs, argued that the Declaration was 
sufficient in law as it set forth : 

lo. A sufficient cause of action. 

2o. A right of action in the Plaintiflb who, as 
original vendors unpaid of their sale price, «ere 
entitled to sue the Defendants for the damages 
sustained by their estate whilst confided to their 
management by them at well as by the other 
creditors. 

The right of the other creditors to call the De- 
fendants to account did not and could not debar 
.the Plaintiffs from the exercise of a right of ac- 
tion vested in them as one of the principals of 
tiie D«*fer>dant9, and more especially, in the 2nd 
place, as the Plaintiffs were entitled to the whole 
of the amount of the damages claimed. 

The harshness complained of by the Defen- 
dants of being exposed to as many actions in 
damages as there were creditors, were judgment 
to be given in favor of Piaintiffif, if it were 



true, was a good cause, undoubtedly, for a plea 
of non-joinder on their part, but no ground for 
a demurrer. 

JUDGMENT. 

Assuming that a plea of non-joinder should 
have been resorted to by the Defeudants for their 
better protection from a series of actions on the 
part of the.other creditors^of the estate ^'Alexand-' 
rie,'* yet in the absence of any allegation that ch^ 
are exclusively entitled ,to the amount prayed for, 
it would beevidently as unsafe for the other credi- 
tors of the estatt. as for the Defendants to allow 
Plaintiffs' prayer. For though they may have a 
preference over all the creditors of the estate by 
reason of their alleged unsatisfied vendor's larivu 
l^ge> y^t in the absence of those creditors inter- 
ested in si ting tbe proofs adduced in support 
of such preference, it is impossible that the Court 
should take upon itself to give in favor of the 
Plaintiffs the Judgment prayed for, which would 
be a re* ognition, by the Court, of a preference to 
which the Plaintifi^ might hereafter be pro?ednot 
to be entitled. 

If damages be due by the sequestrator, da- 
mages are due to the owners of the estate se- 
ques rated, or if they have failed, to their as- 
signees or cre<iitors, but not to one creditor ex- 
clusively, or any other creditor, unless such cre- 
ditor have a cUar privilege over every other. 

There is no allegation in the Declaration that 
the Plaintiffs are iu that position. 

There is an allegation that they hold a privi- 
leged vendor's claim ; but there are other privi- 
leges which may encumber an estate besides the 
vendor's, and now is it possible that we should 
now, when neither the owners of the estate, nor 
the other creditors are before us, give Judgment 
in favor of the Plaintiffs, so that damages which if 
due may go to others be now declared to be due 
to them alone; and that is, practicallyi their 
prayer. 

If the sole point had been that Paillette and 
Blanchette had not been made parties to the 
cause (or their as* signées if they had failed,) we 
shou d have given Judgment against the demur- 
rer. But the point ought to have been taken by 
a Plea in abatement for non-j inder of Pail lot and 
Blanchette; but the Declaration goes further, 
and seeks to have the whol-^ damages ordered to 
be paid to the Plaintiffs in the absence of even 
the owners of the sequestrated estate, when the 
Plaintiffs do not allege their exehmoe privilege^ 
and when the law points out many privileges 
which for ought we know may be preferred to 
theirs when the damages are to be distributed. 

The action should have been entered in such 
a way that Puillotte and Hlancht tte the owners^ 
or their a88ignees,if they have failed, should have 
been parties to it ; and the damages, if any be 
• found due, shall as an accessory to the price of 
the estate, be distributed, in the usual way, by 
the Master to the credi ors legally entitled to it ; 
and who would be legally entitled to it can only 
be ascertained when, as usual, the distribution by 
way of an ^*Ordre" of the estate takes place after 
due notice to all the creditors. ' " 
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In this Btate of mafctoro we are dearly of opi« 
sion that the demurrer must be allowed with 
coats. 

But at the same time ahould the Plaintifia 
deem it advisable to amend their Declaration by 
the insertion of the name or names of the assi- 
gnees or trustees of Paillotte as well as th^ir own, 
anB to claim the payment of the damages (if any) 
into the hands oi the ^assigoeer for distribution 
either by contribution or by way of an '*Ordre" 
amongst such creditors as miieht be entitled to 
any sharo in the amount which might be awarded 
(if any), the Court is fully prepared to allow 
Buch and other amendments as may be requisite 
for hastening on the final decision of this case. 

But, of course, this amendment will be allowed 
on payment of the costs incurred by the opposite 
fwrty, up to this day. The opinion of the Court 
on the merits of the 1st ground of demurrer ren- 
dering necidless the examination of the 2nd 
ground stated in the Book, we shall say nothmg 
aa to the worth of that 2nd ground. 



SUPRKMB COURT* 



HAvnANi ST Mandataire, — Billtsts a obdbe. 

Lb mandant n* est point tenu de rembourser des &i^* 
lets souscrits en son nom par son mandataire, 
lorsque la procuration ne contient pas le pouvoir 
de souscrire des billets ou gue ce pouvoir rCa été 
don/né que sous certaines conditions qui n*on;t 
point été observées. 



PnnrciPAL aio> Agent, — ^Poweb or Attobket. 
— Pbomibsobt notes. 

The principal is not bound to pay promissory notes 
subscribed in his own name by hds Agent, if the 
latter had no authority by the power of attorney 
to draw promissory notes or if such authority toas 
given under eertam conditions which have not 
been complied with. 



BOULÉ,— Plaintiff, 



versus 



AENAL & Obs.,— Defendants. 



Before: 

His Honor the Acting Chief Judob and 
Hie Honorable Mr. Justice Abnaiti). 



0. Ouibebt,— Of Counsel for Plaintiff. 
{«•Bobebt, — Plaintiff's Attorney. 
J, CouN, — Of Counsel for Defendant. 
^« J. CouN,— Defendants' Attorney. 



24a Beptmnber 1867. 

This is an action in payment of two prouiiMOiy 
notes made on the twelfth January 1862, and 
ptyable in November of the same year. 

These notes ar^ signed by Th. Arnal ^ par pro- 
curation de Made. Ye. Ct. Araal,*' and they are 
claimed by the Plaintift as possessor of the same 
by endorsement. 

The Defendants are the heirs of Widow Arnal, 
and they contend, in defence to this action, that 
under the authority given to him by their mother, 
Théodore Arnal had no power to bind ber to the 
payment of these notes. 

The facts are as follows : on leaving this Co* 
lonyin 1856, Mr. and Mrs. Arnal being co- 
owners, with certain other parties, of two sugar 
estâtes named ^Deep River*^ and '^Quatre ScBurs^* 
gave their *' Pr curation générale *' to Theodora 
Arnal and one Jacques Aristide Cayroo, with 
power to act jointly, and separately in case of 
absence of eitper This Procuration does not 
contain a special power to sign promissory notes. 
but it gives a power '' d'emprunter, (mais seule- 
ment dans le cas prévu dans les instructions 
laissées aux mandataires), and then on^ tor the 
sum of £7,000, of which $3 000 on the Estate 
*• Quatre Saurs. ** 

It was proved that, at the date of these notes 
one of the 'Procureurs," Cayrou, was absent frosa 
the Colony. 

Referring to the instructions mentioned above, 
we find these are collective instructions given bj 
four parties co owners of the two estates '' J^eep 
Biver " and *• Quatre Sœurs, " they are carefuW 
and minutely drawn up, so as to leave little doubt 
as to the extei t of authority given by the "^an* 
dants'* to their ** Procureurs ." 

In the^e instructions the terms conveying the 
power to borrow, terms which are specially refer* 
rt*d to by the ^' Procuration " itself, are given in 
a very cautious spirit. By these, their ^'Proca- 
reurii'* are warned : 1st not tor borrow, bo long as 
they should have money in hand, and then to do 
so as a last resource. 2ndly. to borrow by their 
notes '* par procuration *' and for the wants 
( besoins ) of the two estates, and they give de- 
tailed instructions tracing the manner of dis- 
counting such notes. 

That Théodore Arnal, in signing these noteft, 
acted in dtfianc« of and contrary to his instmo* 
tions is clear fr> m the evidence ; the booka of 
the firm •'< Théodore Arnal, A. Cayrou & Co." 
pro re b'^yond doubt the fact that in January 1862 
that person had in his hand, money, as balance to 
the credit of the owners of both estates, to a very 
large amount. Moreover his instructions gave 
him power to bind his ** mandants," jointly, for 
the wants of the common estates and did not give 
him power to draw notes in the name of any one 
of the instructing parties separately. 

« That Théodore Arnal had no power to draw 
these notes, therefore, and that in drawing them 
he haa not complied with bit instruction^ is su» 
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perabtmdenil^ proved, and the sole q'lestion is 
bow far the rights of a bona fibb holder can be 
affected thereby. 

^ We are of opinion that, in this case, the Plain* 
tiff cannot recove*-. 

It is a principle nf our law of mandate that 
whoever deals with a ^'Procureur*' is bound to as- 
certain the extent of his mandate, and if, from 
the terms of the procuration, the th^d party was 
j ustified in inferring a power,in the "Procureur,"to 
deal as proposed, he would then be entitled to 
recover, notwithstanding any concealed breach of 
authority committed by the 'Procureur." But 
if from the terms of the '^procuration" third par- 
ties had due warning as to the limitations of power 
given by the ''mandants," and they choose to deal 
with the '^Procureur" without ascertaining the full 
extent of such powers, they do so at their own 
risk, and cannot recover. 

In this case we are of opinion that third par- 
ties were not ju8^ified in taking those notes. 
First of all, the "Procuration" did not tive Théo- 
dore Arnal power to draw notes ; in order to find 
such power they had to go to the common ins- 
truction!, and there, such power is given in cau- 
tious terms and is accompanied with clear con- 
ditions, the fulfilment of which could easily be 
ascertained and which it so happr-ns. were not 
fulfilled at the time. Third parties taking those 
notes were not justified in taking them without 
ascertaining, as they might have done, whether 
the ''mandataire" was in a situation wherein he 
was empowered to draw notes. This is not a 
case of concealed breach of authority but a case 
of clear and open violation of power. 

We are therefore, of opinion that Judgment 
ought to be for the Defendants, with costs. 



SDPRHft COURT. 



PbOCsBUBB, — 'BXACVTIOIX b'ITN jugement EK 8]Ê- 
PABATIOir DS BÏBNS, — PbBUVB,— ApPBL d'UK 
JtTGBHENT J>V MaSTEB. 

Lorsqu'un jugement en séparation de hient a été 
exécuté, la présomption est que toutes les forma' 
Utés requises par la loi, antérieurement à cette 
exécution^ ont été remplies, 

jLorsqu*il est prouvé que l* observation trop rigide de 
Vim des règlements de la Oour, en matière de 
forme^ causerait à Vune des parties en cause un 
mal irrépa/rahle^ les Juges, et surtout le Master, 
peuvent en modifier VappUcation et rêsoud/re le 
poivU eu KUge en une question de dépens. 



JUDOMBirC OF SBPABATIOK OF PEOPEBTT, — ExE* 
OUTIOK THEBEOF, — TbITDEB, — BULES OF 

Court, — Fbocedxtbe, — Appeal feom a jitdg- 

HEîErT OF THE MaSTEB. 

Where execution of a Judgment of separation of 
property is proved^ the party who proves U^ is 



protected for what was to le done previous to exe^ 
cution. 

Where the strict application of a Bute of Oourt in 
a matter of form would work irremediahle injury 
to one of the parUes, it lies with thd^gJudges,mides- 
peciaUy with the Master^ to modify its applica- 
tion under the penalty of costs. 



QT7ESNEL & Orb.,— Appellants, 



versus 



DOBELLE & Obs.,— Bespondents. 



Before : 

His Honor the Acting Chief Judge and 
The Honorable Mr. Justice Abnaud, 



L. BOUILLABD, 

E. DUCBAY, 
J. COLTN, 

Hon. V. Naz, 
E. J. Lbclézio, 
E. Bazibb. 
O. Ouibbbt, 
p. L Chastellibb, 
W. Hewetson, 
E. Laubent. 
J. Bouchet, 

F. BOBEBT, 

E. BE Chazal, 
H. Bebtut, 

V. BOULLE, 



•»0f Countiel for Appellants. 
— Appellants* Attorney. | 

I Of Counsel for Bespon- 
dents. 



}>Bèspondents* Attorney « 



2Uh September 1867. 



This is an Appeal from a Decision of the Mas- 
ter. The heirs of Mrs. Pierre Morel produced at 
the "Ordre*' of Le E[angar,on one half of tbe prioe 
of that Estate. The production which was made 
in execution of the legal hypothec of the said 
Mrs. IMorel separated as to property, was made 
for ;^9,3'^9 43c, and reduced by Decision of the 
Master to $2,865.26c. 

This Decision has been acquiesced in. 

But an objection was taken to the collocation 
of that latter claim, on the ground that the heirs 
Morel could not claim under the Judgment of 
Beparation,in as much as such Judgment was nuU^ 
not having been executed in conformity with 
law, especially there being no evidence, on re- 
cord, of the '* afBche " required by Art. 1,445 of 
the Civil Code. 

The Attorney for the heirs Morel had pro- 
duced a Writ of fifa, a return of nuUâ h<mâf 
and he offered to put in, at once, the ** affich^** 
the absence of which formed the ground of the 
objection. That was objected to as the doea- 
ment had not been tendered in evidence. It wav 
contended tiuit by Art. 89 of the Bules of Court, 
the practice in the Master's Court was regulaMI 
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bjr tbese latter, and application was claimed of 
Art. 52 of oar Rules by asking that the provisional 
collocation should disappear The Master, there- 
upon rales that '^ however bard may be the con- 
sequence for the heirs Morel, that the omission 
of notice of eyidence is fatal, he rejects the 
claim. 

We are of opinion that the Decision cannot be 
supported. 

It would really be a misfortune to this coun- 
try, if the law stood thus, that for a formal and 
technical omission of pure procedure, parties 
could lose for ever and without a r*^ medy, real 
and substantial rights ; that such is not the law, 
we hasten to say. 

With regard to the question under considera- 
tion, we find in the record, lo. A writ granting 
execution ; 2ndly. An act of execution, a retu n 
of ntUld bond ; Srdly. A statement by the Mas- 
ter that the Judgment of separation al!uded to 
bad already been executed by payment, at the 
^'Ordre^' of the Estate ^^Beau Climaf\of a portion 
of the claim of the heirs Morel, by which execu- 
tion, in point of fact, the present claim of the 
Appellants stands actually modified. 

What does the Code provide in Art. 1.445? 
'* Toute séparation de biens doit, avant son ezé. 
*' oution» être rendue publique par affiche, Aa." 

Now, it is elementary law that where execution 
ifl proved.the party who proves it is protected for 
what was to be done previous to execution, bj the 
maxim omnia rite ease actapropeumuntur. The Re- 
cord contains the smplecit possible evidence, pro- 
ving execution, and the legal présomption is 
that the Office of the Court who had given the 
necessary warrant for execution and those who 
had executed would not have done so unless the 
conditions prece ^ent to such execution had been 
fulfilled. We are, therefore, of opinion that the 
heirs Morel weie not bound in law to prove more 
than they have done. 

We feel bound to go further and to consider 
the spplication which the Master has made, in 
this case, of the Buies of Court. 

The Judges who have framed those rules retain 
in their application a certain amount of discretion, 
they are to be enforced in all cases, but they are 
to be enforced so as to further not to defeat the 
ends cfsubstantinl justice ; non compliance with 
their provisions ought to be visited v^iih some 
penalty, but where " such non-compliance *' d es 
not effect the substantial merits of a case, and 
where the Court is satisfied, not on mere state- 
nient of parties but upon proper evidence that 
the strict application of a rule, in a matter of form 
would work irremediable injury to one of the 
iwrties, it lies with the Court to modify the appli- 
cation under the penalty of costs, and this, in 
the way which would appear to them more con- 
ducive to the ends of justice. 

As it is BO for the Court, it must àforiiori^ be 
so for the Master. In most cases matters stand 
before that officer in a atate of formation and 



preparation which excludes the possibility of a 
strict adherence to all the provisions of the Bulss 
of Court. Before the Court issues are joined and 
parties have had an opportunity of setting out 
clearly the points under discussion by their 
Pleas and Beplications ; it is the right of either 
party that he ^hould not goto trial until the point 
in issue is clearly set out on record ; it can 
scarcely be so in most of the proceedings before 
the Master. 

In matters of *' Ordre," for instance, ^'«Contxe 
dits " are filed and contestations raised, some- 
times, between a considerable variety of distinct 
interests which may be modified in the course of 
the procedure of " Ordre " ; in such matters and 
in a case like the present, in which there ars 
twenty parties to the record, some of whom may 
or may not have a right of contesting another cre- 
ditor's rights, it is difficult to understand that the 
formalities for the production of evidence should 
be eiacted with the same rigidity as they would 
in an action at law between Plaintiff and Defen- 
dant ; further more, in matters of sale, inciden- 
tal q 'estions of considerable importance, in 
points of law, may and do constantly arise at the 
last hour of a sale, such as in the case of Chrmam 
V. Victor^ where the strict enforcement of the 
rules would be impracticable. In such» cases the 
Master is expected to deal substantial justice to 
the parties before him. 

Judgment of the Court is that the Decision of 
the Master be reversed, with all costs against the 
heirs Barry the only parties who support the 
Decision given below. 



SDPBBHB CODRT. 



ASSUBAKCBS SUB LA TIE* 

Lorsque dans un Contrat d'Assurance sur la Vie, 
U est stipulé que le montant de Passurance sera 
payée à la veuve de rassuré ou à certaines per* 
sonnes déterminées au contrai, les créanciers de la 
suoeession n'ont aucun recours sur cette assuroMce, 

Dans le cas contraire F Assurance fadt partie de 
V Actif de la succession et doit servir, en premier 
lieu, a en solder le Fasstf. 



Life Insubance. 

Where it is agreed in a PoUey of Life Insurance, 
that the amount of the PoUcy shall he, paid to 
his widow or to certain other persons therein 
specially mentioned, the creditors of the deceased 
have no right to such amount. 

But where it is ap'eed that the amount of the Policy 
slioU he paid to ^* ihe executors administrators or 
assigns * of the party insured^ it forms part of 
the Estate of Inheritanoe of the latter a/nd may he 
attached hy his creditors hetween the hands of (he 
Instwrance Company, 
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EICHABDSON à Co.,— Plaintiff», 



verms 



HEIBS JEAN LOmS,— Defendants. 



Before : 

His Honor the Acting Chief Judge and 
The Honorable Mr. Justice Colin. 



A. Legall, - 
W. FmiasB, 

J. COLDT, - 

E. Laubsnt,- 



-Of Counsel for Plaintiffs. 
-Attorney for same. 
-Of Counsel for Defendants. 
-Defendants* Attorney. 



27ih September 1867. 



This was an application made in Chambers by 
Richardson & Co., creditors of the late Jean Bap- 
tiste Jean Louis, in his lifetime a Broker, for the 
yalidity of an attachment which they had lodged 
in the hands of The Standard Life Insurance Oom- 
pany, rdjpresented, in Mauritius, by Mr. F. M. 
XHck. 

The application for the validity of the attach- 
ment was made, as usual, according to the Ordi- 
ni^nce in Chambers, but the Judge before whom 
t was made referred the parties to the Supreme 
Court, on account of the nature of the objections 
offered by the heirs of the said Jean Baptiste 
Jean Louis. 

There were two other attachments of the same 
kind, one at the instance of Frédéric Dyrr, an- 
other creditor of the late Jean Baptiste Jean 
Louis, the other at the instance oï Volcy Jean 
Louis ; the latter was not insisted upon, and it 
was agreed that the two cases of Richardson & 
Co. and Dyrr against Heirs Jean Louis should be 
argued at the same time, the two cases being ex- 
actly similar; and Judgment in the one case, was, 
it was agreed, to be also the Judgment in the 
other case. 

When the case came on for trial, 

A. LsGALL for Dyrr, and £. Bazibe for Rich- 
ardson & Co., respectively moved that their res- 
pective attachments be dedared^good and valid. 

P. L. Chastellieb for John Jean Louis, Jean 
Baptiste Jean Louis, and Emilie Jean Louis, as 
heirs under benefit of inventory, abides by the 
Decision of the Court. 

J. CoLiK, for John Jean Louis and Jean Bap- 
tiste Jean Louis, as guardian and sub -guardian of 
the minors Jean Louis, showed cause : 

" I contend that when a person insures hi^ 
^' life, the amount for which he has insured goes* 
" after his death, to his heirs, not to bin creditors. 
** The whole point is what were the intention and 
'' nature of the contract P I say the object of 
^' insurance is to secure the welfare of hU family, 
'* and that if the insured does not transfer his 
" policy, it must go to that family." 



^' The policy, here, is made payable to execu- 
" tors, administrators, and assigns. From what 
'* law do these attaching: creditors draw their as- 
" sumed rights to attach this property ? 

In a case cited in S. V. 68, 2, 202, it was held 
that a policy made payable to a widow, went to 
her, not to the creditors of the estate, 

'' In another case S. V. 65, 2, 837, it was also 
'' held that a policy made payable to heirs, went 
" to the heirq, not to the creditors ; for the heirs 
*^ might accept under benefit of inventory and 
** still be heirs. 

'* The contract being one of pure benevolence» 
" it would be contrary to the policy of the law to 
*' allow creditors to seize property from the first 
" meant for others." 

A.. Legall : " The Decisions quoted tell against 
the other side , for, th« test whereby the Court 
is to be guided is whether the intention of the 
insuied was to make a liberality in favour of cer- 
tain persons independent of the succession, or 
whether the iusured intended to increase the 
amount of his wealth, at his death* 

" An heir is not an administrator, unless he 
takes out lessons of administration, he is an ad- 
ministrator by his own choice, and must act with 
all the rights and liabilities of one. 

'' If we could read heirs instead of administra- 
tors, the matter wouM be in the same position ; 
for, when Jean Louis insured his life to his ad- 
minicttrators, he meant his policy should go to 
his Estate. 

'* I refer to a case reported in '' Journal det 
Assurances,'' Trib. Civil de la Seine, 27th July, 
1»66.'» 

£. Bazibe, for Bichardson & Co., followed on 
the same side. 

JUDGMENT. 

On the 3rd of May 1862, the late Jean Bap- 
tiste Jean Louis subscribed and deposited at the 
office of The Oolonial Life Insurance Company t in 
Mauritius, a declaration which was declared to 
be the basis of an Assurance on thd life of him, 
the said Jean Baptiste Jean Louis, for the sum 
of £^,0i)0 surety. On the 18th of June 1862, 
the Buard of Directors, in England, accepted the 
Insurance, and the policy was issued irom the 
office of the Company at Fort Louis, Mauritius, 
on 29th July 1862. 

The capital stock of the Company was charged 
with the payment of that sum of £4,000 to 
the Administrators, Executors or assigns of 
the said Jean Baptiste Jean Louis. On 20th 
September 1866, that policy of Assurance of Tho 
Oolonial Life Assurance Chmpany was transfer- 
refl to and undertaken by Ihe Standard L^ 
Insurance Oompany, Vide memorandum annexed 
to the policy.) 

It should be observed that the pdlicy is aa 
English policy, granted in England, by the Boald 
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of Directors there, aod on\j iuued by thn agent 
of the Company, in Mauritios. That fact mii^ht 
be of great importance in the conatmetion of the 
worda naed in the policy, but, in this particular 
caae. it makea, practically, little difference, if any, 
whether the policy was issued by a Company in 
England or by a local company here. 

The eonstmction which we feel compelled to 
giro to the terms of the policy would be exactly 
the same in either case. 

In the construction of this contract, as of all 

others, the intent of parties is clearly the object 

'which the CouH should keep in view and try to 

ascertain, whenever the context makes it doubtful 

or liable to various interpretations. 

We fully agree with the authorities cited, that 
if a person insures his life on behalf of some other 
person, his widow,f or instance, the amount of the 
insuraoce is payable to such person and does not 
form part of the estate of the insured. 

We should also be prepared to go the length 
of the second Decision, although that seo'i s to 
have turned upon special facts ; but, there, the 
policy was in favour of h-irs, and it may well be 
that the Court was satisfied that the ioteot ot the 
insured was that his heirs, personHlly, should re- 
ceive th^ amount of the risk« and that it should 
not be mixed up with the general assets of the 
Estate. 

But we must construe this policy according to 
its own terms, its own conditioos ; and t^e intent 
of the insured must necessarily be gathered not 
from fdncifttll ideas or an imaginary train of 
thought, but from what the insured laid down 
and the Company accepted, as the condition 
of the insurance. 

The amount in this case, was, it was agreed, to 
be paid to the '^administrators," ''executors" or 
'^assigns" of the late Jean Baptiste Jean Louis. 

The plain construction of this clause, viewed 
as part of an English policy of iosurance, issued 
by a Company iu Englaud, and couched in terms 
which have a positive meaning in £ngli^h law, 
would be that as Jean Baptiste Jein Lou^s left 
no will, and therefore appointed no executors, 
made no assignment ana therefore has no as- 
signs, those persons entitled to take out letters of 
administration would receive the amount of the 
policy, and afcer paying the debts ot the intestate 
would pay over the balance to the next of kin, in 
pursuance of the statute of Distribution. 

There are legal terms in every system of law which 
have a clear and positive meaning in the country 
i^ which they are speciallv used, and when those 
terms are used, it w ^uld be very dangerous in- 
deed, and assuredly unjust, to give to thoëe legal 
terms a different meaning, a different force and 
bearing. 

Would it not, then, be unjust to give to the 
English word *' Adnânistrators, " used by Jean 
Baptiste Jean L»uis, a word which has its own 
intrinsic legal force, a meaning different from its 
re«l one, b^use the contract where it is found is 
to be interpreted in a land where the word is not 
generally nied in exactly the same sense ? 



We hare been pressed to import into thta poli- 
cy the words •*heir8," or ''next of kin, " words 
which have a different meaning in England, bat 
are almost identical according to our law. 

Let us ssy, then, for the anke of clearness 
that we are pressed to substitute the word 
'' héritiers " to the word '' adminiatrators *' 
or to give that last mentioned word the force of 
the word *• héritiers.*' 

Why should we do so P Heirs who do nnt re- 
pudiate the succession or who accept the Estate 
of the intestate under benefit of inventory, are 
certainly, we may saf, administrators, but they 
are so for the benefit of the creditors of the intest» 
ate. Heirs who accept the succession are liable 
for all the debts of the deceased, heirs who accept 
under benefit of inventory are (Art. 803 Com 
Civil) bound to at minister '* les biens de la suc- 
cession et doit rendre compte de son administra- 
tion aux créanciers et aux légataires.'* 

Whenever heirs, therefore, remain heirs simply 
such, or heirs under benefit, and can be called 
" adminit«trator9," they administer on behalf of 
the creditors and legatees, if there be such, the 
Estate of which they have assumed the seizin. 

If we could read the word " héritiers " as part 
of the word " administrators,'' as embodied in. 
that second word, how could we shake off that 
special capacity which they are, at all events, 
bound to assume P the capacity of administrators. 
For, if they are not bound to assume it, what 
force or meaning could the word ''administrators" 
have, at all ? 

Besides, we have in our law oth^r administra 
tors besides bt-irs, just as tht^re msy be, according 
to the law of England, besides the nest of kin ; in 
England, th^ widow is named first in the statute 
of Distribution ; here, the Curator of intestate 
Estate maj be, and would be, if the heira repu* 
diated the succession of their father, called upon 
to take charge of the Estate, and would be the 
administrator. 

There can, therefi^re, be oo doubt in our minds 
that by using the word ' administrators," the late 
Jean Baptiste J an Louis meant the person or 
persons who would administer the Estate accord- 
ing to their legal right of so doing ; just as when 
he used the word " Executors ," he meant that if 
he rnadn a will and appointed ** Executors" they 
should receive the amount of the policy; just as 
where he used the word " assigns," he meant to 
reserve to hitoself the power of conveying his 
rights arising out of the policy, to any person he 
cdose. 

Could the executors have received the money 
pn their own account P can administrators whe- 
ther they be also heirs or^ot, do so P Assuredly 
not. Assigns would do so, but under regular 
deed of assignment, a transfer in fact ; and the 
use of the word ** Administrators," conjointly 
with the words *• Executors " and •* Assigns ^ 
would be another proi-f, if any were necessaryi 
that when he insured his life, the late Jean Bap- 
tiate Jean Louis did not show any intent to insa* 
re it speciallv for bis heirs, personally. Why, after 
all, if he bad ao intended, would he not have 
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•* o»ed " the word "Heira " bo commonly, 80 uni- 
Tenally used in our Jaw. 

It was orged that the policy was drawn up in 
general teriDS as all aui-h policies are. We have 
no proof of this, and this cannot be, at any ra'e, 
a rule without its exceptions. The terms of this 
clause in the policy are not printed, there is a 
blank left to be filled as the Insured and Com pa- 
Dy agree. In the two cases cited tous, and in 
the principles of which we certainly agree, the 
word "widow" is used in the one, the word 
'* Héritiers '* in the other. 

It happens, every day, that a creditor in- 
snres his debtor*s life ; contracts of insurance are 
every day entered into to which the words used 
in this policy would not be applicable ; there 
€|&Qoot, therefore, be a general rule so stringent 
that the assured could not have va tied it to give 
expression to his wieihes and intent. In tact, 
the use of the word " assigns " showd that he 
reserved to himself the ri^ht of making over to 
any one he might legally do so, his interest in 
this policy. 

It was suggested that the assured must be 
]>resufDed«to have intended to secure some pro- 
perty to hi0 children, not to increase his Estate. 
There are no data on which this presumption can 
rtst, and why should not the assured who was 
not insolvent at the t m ', have intended to in- 
crease his EsUte P H s Estate would go to his 
heirs ; if this ribk increased his Estate, the share 
of every heir would be larger ; but at the same 
time there could be larger assets to meet the 
claims of creditors, if the assured left creditors. 
This was a very legitimate and honest mode of 
proceeding, and why should we presume that 
Jean Baptiste Jean Louis did not mean thus to 
proceed, when every word used tend to show 
that he meant thus to proceed ? 

What right have those creditors of the late 
Jean Baptiste Jean Louis to attach that sum of 
mont-y ? it was again argued ; they had no right 
if that sum of money does not fall into the 
Satate of Jean Louis ; but if it does, they have 
aa much right to attach that asset as they would 
have to attach any other asset in the hands of 
any other garnishee. 

Every argument roust be brought back to this 
question ; can the words " Executors, adminis- 
trators and assigns, " be construed to mean heirs 
personally, or must the^e words carry with them 
their legal force and le^al effect ? 

We have stated that, in our jugdment, they 
must preserve their force and their effVct ; that 
if they could be varied by being changed with the 
addition of another word which is i-ot necetsarily 
implied in any one of them, that addition would 
not change the position of the Defendants, for, 
heirs must, in this case, be considered as ad- 
zninistrators, and, as ad minis» i alors, must pay 
the dtbt of the intestate before they pay 
over to the next of kin ; it follows that the claims 
of the creditors must be «acisfied before the 
Heirs— Administrators can apply to themselves 
the sums received on account ot this policy. 



The result must, then, be that this money 
being considered as forming part of the Estate 
of the late Jean Louis, the creditors may, by 
our law, attach the came, as any other asset of 
the Estate. 

We must, therefore, declare good and valid 
the attachment of Eichardson & Co., but as this 
is a case prima impressionism and stated to us to 
be of considerable importance, we shall give no 
costs against the heirs Jean Louis ; personally» 
Bichardaon & Co., will take their's out of the 
funds in the bauds of the Insurance Company. 

Same Judgment in the case of Dyrr v Heini 
Jean Baptiste Jean Louis. 



SUPREME COURT. 



MiNETJB, — FaBTAGE EN NATXTBE FAIT A l'aMIA- 

BLB, — EATITICATIOir. 

Partage en nature, fait ,à Vamiahh, d*im terrai» 
possédé en indivis avec un mineur^ — Vente deg 
droits immobiliers du mineur, — Demande en K^ 
citation du terrain par Va^c^uéreur, et rat^îcatùm^ 
du partage par ce dernier. 



MmoB, — Pahtittok tn ktkd made amicably,*— 
Batification thebeof. 

Partition in kind made amicably, of a plot of ground 
possessed undividedly with a minor, — Sale of tJie 
right, to real Estate, of the minor, — Licitation of 
tlie plot of ground, prayed for at the request tf 
the purchaser, — Eatification, by the latter, of the 
division in Mnd, 

MANGALKHAN 

versus 

DOOBGAH 

and 

DQOEGAH 

versus 

MANGALKHAN. 

Before : 

His Fonor the Acttstg Chief Judge, and 
The Honorable Mb. Justice Abitaud. 



B. Dupont, - 

L. C. BODESSE,- 
J. COLTN, 
p. ViCTOE, 



-Of Counsel for Mangalkhan. 
-Attorney for same. 
Of Counsel for Doorgah* 
-Attorney for same. 

24ih September 1867. 



These two cases iK-ere heard on the same eyi- 
delice ; from their nature they are to he disposed 
of hy one and the same Judgment. 
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Thej botb sound ia damages for trespass ; no 
damages have been proved on either side, and 
parties have, in fact, confined their case to the 
question of title ; they claim to he owners of the 
same piece of Jaod of which Hangalkhan is in 
possession ; they both bnng into Court their title 
and the question to be deciaed is which is the 
better in law. 

Both parties derive their pretended right from 
the same source, up to a certain point. One An- 
selioe owned a plot of grouod of 312 acres in the 
district of Grand Port ; three of his heirs agreed 
to a division in kind, between themselves, of that 
plot of ground, by an act under piiyate signa- 
tures, registered in 1849. One of these parties was 
one Yolcy Charles Agapit Duval, in whose shoes 
Maogalkhan claims to stand for a portion of that 
ground, by a series of assignments and a purchase 
at the bar, dated 20th August 186*3. To that 
act intervened a fourth heir, Jean (Sénat, who 
agreed to it for himself and his minor son Wil- 
fred ; he says : ** moi Jean Sénat je fai^ fort à 
*' garantis l'accord pour Jules Joseph Wilfred 

'' mon mineur." 

■ 

Kow Doorgah derives his right from that same 
Wilfred Sénat who sold his right to the succession 
of his father and mother to one Bangar who 
assiged them to Doorgah. 

This latter, in virtue of his assignment, caused 
the land in question ( the identity of which has 
been admitted by both Counsel ) to be sold by 
licitation, and bought it himself at the bar. 

Doorgah says : the partition in kind is null ; at 
all events, not biuding upon Wilfred Sénat, then 
a miLor. 

This legal position might possibly have stood 

food on the lips of Wilfred Sénat, on the day of 
is coming of age, but in the circumstances of the 
present case the Plaintiff Doorgth is barred from 
usiug it, for the following reasons : 

lo. The very title of that party, vizt: the 
Judgment of adjudication of the property in ques- 
t:*on, shows the adoption, in terms, by Wilfred 
Sénat, of the document which he says is not bind- 
ing on the same Wilfred Sénat. After fully des- 
cribing that document, the ''cahier des charges " 
adds these words : 

'' It being observed that the said Jules Joseph 
Wilfred Sénai has ratified the aforesaid partition 
by selling his rights to JSic, &c.*' 

In presence of this statement we are not at 
liberty to proceed further, and we find that the 
title of Mangalkhan is the better title in law. 

The Judgment of the Court is, on the 1st case. 
Judgment for the Plaiutijff; on the second. 
Judgment for the Defendant, with costs including 
the costs of intervention. 



SDPBEn COURT. 



Bail, — DoicuLiaES sr ivtkii£t8. 

Action en dommages et intérêts intentée par U 
propriétaire contre le locataire^ pour avoir ohothk 
un certain nombre de ^^filaos *' sur la propriété 
louée, contrairement aux conditions du haU^^ 
fp2fiQ0 de damages alloués par la Cour. 



Lease, — Damages. 

Action in damages at tlie request of the landM 
against the lessee who had cut down a certain 
quantity of **filaos *' trees on the property leased, 
contrary to the conditions of such lease, — ^£500 
damages awarded by the Court, r-^ 



L. FADUILHE,-.Plaintiff, 



versus 



WIDOW FONTENAY,— Defeaidant 



Before : 

The Honorable Ms. Justice Coliit, and 
The Honorable Mb. Justice AbnauI). 



E. J. Leclezio, — Of Counsel for Plaintiff. 
V. BouLLÉ, — Plaintiff's Attorney. ^ 
E. Bazibe,— Of Counsel for Defendant. 
E. Laubent,— Defendant's Attorney. 



2Sth September 1867. 

The Plaintiff brought this action against the 
Defendant and alleged that he had let to Célina 
Hippulyte, the widow of the late Delrive Cadet 
Fontenay, through atid in virtue of several con- 
secutive deeds of lease, the first of which dated 
24th March 1857. and the last 11th Junel864f, 
a certain plot of ground called "Le bain des Né' 
gresses,^' situate in the District of Savane, and 
measuring 150 acres ; and another plot of ground 
contiguous to the first and measuring 180 acres, 
under certain conditions enumerated in the lease. 

That one of those conditions of the lease was 
that the lessee should not cut down the lines of 
"filaos" trees and the other trees existing and 
planted on the land leased, and should ne?e^ 
even cut down the branches thereof. 



That, nevertheless, the Defendant, in defiance 
of her contract aforesaid, did cause to be cat 
down and employed to her own use the lines of 
''filaos" trees and the other trees existing 9Sii 
planted on the said land, to the extent of abont 
30 acres ; which said land, thus cleared, the 
Defendant planted in canes manipulated and to 
be manipulated for her own use, to the damage 
of the Plaintiff, in the sum of five thott8a&<l 
pounds sterling. 
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The Plea was to the effect that the Plaintiff 
bad no title or capacity to bring this action ; it 
proceeded to traverse the fitcts alleged, to deny 
that the Défendant had been guilty of any breach 
of any clause of the contract of lease, and that 
the Plaintiff had suffered no damage. 

Witnesses were heard on both sides in sup- 
port of the position respectively assumed by tne 
parties. 

E. Leclbzio, for the Plaintiff, maintained that 
the case was one of fact and nothing beyond ; 
that the breach alleged by the Plaintiff to have 
been committed, had been fully proved, and that 
the sole question left for the consideration of the 
Court was the amount of damages due. 

E. Bazibe. for Defendant, argued : That the 
lease spoke of lines of '^filaos" trees ; and as the 
prohibition not to cut down trees could not be 
extended, the Plaintiff was bound to show, and 
did not, that lines of trees had been cut down. 
That the true meaning of the contract was, that 
the ''filaos" planted on the sea shore, to protect 
the land from the sea breeze, should not be cut 
down, and no more ; for, the Plaintiff had hired 
the land to plant canes upon, paid rent for that 
purpose and could not be deprived of the use of 
sucn land. 

LscLBZio, in reply, referred to the terms of the 
several deed^ of lease in all of which the same 
prohibition was to be found. The evidence shows 
even, a complete violation of the contract. 

JUDGMENT. 

By the conditions of the lease under which 
the Defendant held, from the Plaintiff the estate 
Bain des Negresses and adjacent lands, there was 
a clear understanding, on the part of the Defen- 
dant, not to Cut down timber ; the lines of **filaos" 
trees are specially mentioned and so are all 
other trees growing upon the said estate. It was 
attempted to show that the prohibition wa^ to 
be restricted to the '* filaos '* trees which, plant- 
ed in lines or rows along the r>^ a shore, were 
intended to serve as a screen ag linst the violen- 
ce of the sea wind ; that might perhaps have 
been the case under the original leane which 
Bpeaks of " filaos» servant d'abri, " but the lease 
under which the Defendant actually holds goes a 
great deal further, and its conditions are inten- 
ded to protect the landlord against the destruc- 
tion not only of the screen m question, but of 
all other rows of '* filaos " trees and all trees, in 
fact, growing up on the estate. 

Nor is the condition a hard one, a small por- 
tion of the estate, in comparison with its absolu- 
te area, was thus covered with trees, and there 
was nothing more natural and more legitimate 
than that the landlord who had, it would appear, 
previously permitted the late Mr. Fontenay to 
cut down a certain number of trees, should guard 
and protect by a strict prohibitory clause, his 
estate from deterioration cmsed by the wanton 
and reckless destruction of his trees. 

To these conditions it suited the interest of 



the tenant to assent, and having assented, such 
tenant may not surely, now, complain that he 
would have been deprived of the means of plant- 
ing canes in a cert tin portion of the Estate, if 
the trees had been left uutouched. 

We can have no doubt that the amount of 
rent was calculated with regard to this prohibi- 
tory provision. 

Now, having so contracted, and by her con- 
tract so bound herself not to cut down the linea 
of ** filaos " and other trees on that Estate, the 
Defendant has, the evidence shows to us very 
clearly, cut down not only other trees besides 
the '* filaos " growing in rows or avenues, but 
whole lines of " filaos." The Defendant has done 
so and has used the wood thus obtained to her 
own profit ; she has not attempted to account to 
the Plaintifi* for the same ; she has employed the 
beams and larger pieces of wood to build huts 
on her Estate, ana, says Jean Pierre Nicot, for 
all kinds of construction ; what could not be so 
used, it would appear, served as fire wood. 

We have no doubt that if this breach of con- 
tract took place partly before the lease dated 
llth June 1864, it also took place, and this, in 
no small measure, after that last mentioned 
lease. 

The damage caused by the Defendant's wilful 
breach on her contract has been considerable ; 
a witness speaks of 3,000 trees felled down, 
another of several acres being laid waste by the 
Defendant. 

We are of opinion that we are in no wise in 
excess of the real value of the wrong suffered 
by awarding Five hundred pounds sterling da- 
mages, with costs. 



SUPREME COURT. 



ASSVBANCES COKTBE L*lNCEin)IE — MABCHAin>ISE8 
PABTIELLEMENT DÉTBUITES, — £XFEBTIBE. 

Marchandises asswées par deux Sociétés d* Assurances 
et partiellement détruites par lefeu^ — Expertise^ 
— Contribution proportionnelle des deux SSocUtés 
dans le montant de la prirne à payer aux assurés, 

FiBE IkSVBAKCE, — QOODS FABTLY DAMAOED,*^ 

Apfbaisement. 

Ooods and Merchandises, insured by two Insuro/AM 
Companies^ partly destroyed hy fire, — Appraise* 
ment, — Proportional amount to be paid hy the two 
Companies. 

FANTONI & ANOR,— Plaintiffs, 

verstês 
UNION MAURICIENNE, -Defendant 

Before : 

His Honor the Acting Chiep Judge, and 
The Honorable Mr. Justice Colut. 
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A. Lbgall, —Of Coursel fop Plaintiffs. 

F. Victor, —Plaintiffs Attorney. 

Honorable V Naz, —Of Counsel for Defendant. 
W. Hjew£TBON, — Defendant's Attorney. 



26^^ SepUmber 1867. 

This was an action brought by the Plaintiffs to 
recover, from the Defendant, the sum of S15.000 
with interest from tht? 1 1th day of «lane 1865, the 
amount of a policy of Insurance taken by the 
Defendants on certain goods and merchandise 
jbelonging to the Plaintiffit. a'ld destroyed or in- 
jured by fire during the night of the 11th June 
1865. 

The Declaration set forth the Insurance, the 
losses, and alleged that the Plaintiffs hal, at the 
time of the firr*. in the premises insured, goods 
and merchandise of a value exceeding the amount 
of the ri^k. 

The Plea traversed the facts set forth in the 
Declaration. prayed that in accordance with Arts. 
16 & 17 of the statute's, a proper valuation be 
i ordered. Further, that the Plaintiffs having 
without the knowledge of the Defendants, co- 
Tered by an insurance in The Mauritius Fire In^ 
êurance Cam/pany, the goods and merchandize 
insured by i he Defendants, the Defendants were 
only bound to pay a certain proportion of the 
risk ; also that by the contract the Defendants 
rare bound to accept in part payment the goods 
and merchandise not completely destroyed by 
fire. 

The Replication joined issue on the main 
points but alleged that two appraisen* had been 
long flince appointed and ha^ valued the amount 
of the goods of the Plaintiffs in their damaged 
state, and that if any thing had not been done 
which ought to have been done, this ought not 
to be imputed to the Plaintiffs, but to the De- 
fendants' negligence and laches. 

The "Replication further set forth that the 
Plaintiffs were no longer bound to receive, in 
part of payment of their c'aim, the goods and 
merchandise not completely destroyed by fire. 

Such were the real issues before the Court. 

By the contract, the parties had agreed that 
ehonld a loss occur and the parties not 
agree as to the amount of the damage, an 
appraiser, or if need be. two appraisers, one to 
be named by each party respectively should 
be appointed to value the goods and marchan- 
dise, and again, shuld the two appraisers not 
agree, an umpire wns to be appoint<>d by them 
in case of need, or by the District Magistrate. 

Two appraisers had been appointed by the 
parties to value the amount of damage suffer- 
ed ; (Messrs. Dusavel and Emile Edouard) on 
one point they could not agree ; an umpire was 
appointed, he wished to have witnesses ; a good 
^eal 0^ time was lost by the parties who do not 
appear to ha«'e falfilledf the necessary formalities 
to carry into practical effect the référence they 
bad chosen for thernselves by applying to ob- 



tain for the umpire, if neceiMMry, the powers it 
was assumed he had not. 

When the case came for trial, two clauses of 
the statutes of The Union Mauricienne which set- 
tle the conditions of the policy granted by the 
Company were alluded to; but; the Court consen- 
ted, in order to save further delay, and probably 
greater expense, to take up the case ana txy the 
issues of law and fact without further reference 
to an umpire ; thereupon : 

A. Lb GALL, for the Plaintiff:*, maintained that 
they were entitled to recover the fu'l amount 
claimed, for, there was eviaence to show that 
the goods lost were worth full the value insured 
for ; that the paymcsnt maHe by The Maurkim 
Fire Insurance Company was in no wise to be 
computed in deduction of the claim made h? 
the Plaintiffs, because the goods lost were worta 
the full amount of both policies, and also because 
the clause of imputation contained in the stato- 
tes did not apply to the case before the Court. 

He, then, minutely analysed the evidence 
given by the witnesses and the opinions ez« 
pressed by the two appraisers appointed by 
the parties. • 

Hon. v. Naz, for tbe Defendant, maintained ; 
that comparatively a yery small sum was duo 
to the Plaintiffs. The losses proved did not 
extend to any thing like the amount claimed, 
and deduction should be made of the amount 
paid by The Mauritius Fire Insurance Companj^^ 
the Defendant being liable only for the 7[15t£8 
of the balance, as no notice had been given to 
them of thit other policy. Besides that, 10 o|o 
ought to be deducted from the total amount 
found to be due, because no notice as required 
by Art. 16 of the Statutes had been given of tho 
nature of the fire, &c. , only a cautious letter 
bad been written on 11th June 1866. 

Also, by Art. 7, we have the risht to compel 
the insured to take back the goods left as a va- 
luation and as part paytrent on account of the 
risk ; that valuation has been made. The goods 
are valued by Dusavel and £douard,at i 8,994.86 

The goods of the shelf entirely des- 
troyed, at 1,600 



Total.. .. 110,49486 



We owe the 7[15ths of that sum, as our insur- 
ance is for j(15,000 and that of The Mauritiui 
Fire Insurance Company for ;J7,000 That is : 
We owe ;g4,897,60. But the Plaintiffs are 
bound to take at a valuation, the goods such a9 
they stood after the fire. 

They have been valued, by their appraiser, at 
the sum of <i^ 1,725 83, out of which The Mauri' 
tins Fire Insurance Oompany has taken ;$500 as a 
deduction. There remains for us 1^1,225.88 to 
be deducted from the sum we have to pay : 

To wit $4,897.60 

(Minus) 1,225.88 

13,671.77 
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And from that, 10 o;o ar6 again to be deduc- 
ted as to coBts. It is true we have not deposited 
that amount, but we have been ready to pay and 
it is no fault of ours if the Plaintiffs bare not 
proceeded in the matter as they should have done. 

Leoall heard in reply. 

JUDGMENT. 

The PlaintiiFs had their stock in trade insured 
by the Defendant, in the sum of $lSfiOO, — ^the 
original insurance had been made on behalf of 
Mme Bonorchis, but all her rights and liabilities 
arising oat of the policy having been transfeired 
to the Plaintiffs, it was admitted, and there can 
be no doubt of this, that the Plaintiffs were en- 
titled to recover what Mme Bonorchis would 
have been entitled to recover under her policy. 

The Plaintiffs, subsequently to the insurance 
effected with the Defendants, further insured 
their stock in trade for the sum of ;$I8,000, with 
another Company, The Mauritiui Fire In»uranee 
Compa/ny. 

There is no doubt, at all, that the goods insured 
by the two Insurance Companies were kept 
promiscuously in the same shop, and that the 
one policy did not cover one particular set of 
goods, the other policy another set of goods. 

The goods thus insured were partly con- 
sumed by fire durixig the night of the llth of 
June 1866, and the Plaintiffs brought their ac« 
tion against The Maurititu lire hiaurance Com- 
pany and recovered that portion of their claim 
which the award of the Committee of the Cham- 
ber of Commerce had shown to be due to them. 

In that ease a reference was, by the policy, to 
be made to the final award of the Committe of 
the Chamber of Commerce, and the Court found 
none of the reasons alleged sufficient to dis- 
turb that award. (Vide Supra^ Page 12.) 

In thi9 case which is directed against The Union 
Mauricienne, the award above mentioned is not 
oondusive as to the &cts with which it deals, 
since the parties did not agree to refer to that 
Committee as ther had done by the other policy ; 
but there is no doubt that the opinion of the 
delegates of the Chamber appointed to examine 
and ralae the losses suffered by the Plaintiffs, 
must have a great weight on our minds. Not 
only were the delegates as competent to judge 
of the yalue of piece-goods and to form an es* 
timate from the remains of tUe property destroy- 
ed, as any person that could well be round, but 
they set about their work very soon after the 
fire and when every possible information could 
not only be more easily but also more fully at- 
tunable than at the present moment. 

.The main points to be decided by us are 
tiiese : lo. what is the amount of the loss suffered 
by the Plaintiffs P 2o. what is the proportion 
to be paid by the Defendants upon such loss F 

jnie two policies covered goods to the value 
of «928,000. The Mcmrititu Fvre Insurance C<m* 
Mistook the risk for 98,000, the Defendants 
%)r ^16,000. 



By Article 9 of the statutes of the Urwm Mmn,* 
ricienne, the insured are bound to state if they . 
are already insured, and if after insuring first in 
the Company, they do insure in anotherCompany , 
they should also declare the same. In either case, 
however, the Company only pays, in case of 
loss, its proportion of the total sums insured. 
The Defendants are however not entitled to say 
that they owe only the 7il5ths of the whole ; the 
clause in question does not say that any amount 
paid by another Company shall first be deduct- 
ed, and the Company bound to pay a proportion . 
on the balance only. It would be a palpable ah* 
surdity because another Company tnat insured 
for a lesser sum has paid its proportion of the 
risk on the whole loss the Union Mauridemie in- 
suring for a larger sum,should pay its proportion 
not on the whole loss, but on the whole loss mi- 
nus the full amount already paid by the other. 
Company. The result might oe, and would be, 
in this case, that the Defendants that have in- , 
Bured for j[l 5,000 whilst The Mauritius Mre /m- 
sm'ance Chmpany have insured for ,$[8,000 the 
same stock in trade, would -have to pay less 
than The Mauritius Fire Insurance Company , when 
the condition of the policy is that the Company 
shall pay in proportion. 

The Defendants having insured for $15,000 
and T]i£ Mauritius for ,08,000, it follows that 
the proportion to be paid by the Defendants is 
15;23, as that to be paid by The Mauritius 8f28 
of the total amount of the ïoss. 

This is necessarily independent of any other 
clause which may further reduce the propor- 
tionate amount to be paid by the Defendants. 

What, then, has been the extent of the total 
loss? 

We are not at all satisfied that the amount al- 
leged by the Plaintiffs to have been lost by 
them has been made out ; the evidence is, as 
usual, contradictory ; but we believe we can ea-' 
sily find our ^ay to a just estimate of the actual 
loss, by the light of the valuation and the reports 
which have been severally laid before us. 

The valuation set by Dusavel and Emile 
Edouard, on the goods of which were left suffi- 
cient remains to enable the two appraisers to 
come to a conclusion, was <S'8,994.86. We 
think we oufi;ht to take that sum as a starting 
point ; for, the appraisers agree, and they were 
chosen by both parties in this particular suit. 
The amount does not differ greatly from that 
which the Committee of the Chamber of Com- 
merce recommended afber comparing Dusavel and 
Larché's reports in the other case. 

The total amount of the goods on the shelf 
totally destroyed we think with the Chamber of 
Commerce, should be set at the sum of 1 2,000 ; 
that is the estimate of tbe Committee of the 
Chamber of Commerce ; Dusavel's is lower by 
only $ 500. 

The total loss is then of . . . . $ 8,994 86 

2,000 



$ 10,994 85 



I 
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O&t of that Bum the Defendants are only bound 
to paj, in pureuance of c^anse 9 of the statutes, 
their due proportion, that is they owe 16|28 of 
fhac som. 

That wiU he ^7,170.66. 

But according to Art. 17 of the Statutes, the 
insured cannot abandon the materials or dama- 
ged goods that remain in the shop ; he is bound 
to keep them, and the Talue thereof is to be ap- 
plied on account of the indemnity due to such 
insured, 

The value of these goods we take to be, accord- 
ing to Emile Edouard's estimate : 8l»725 68. 
But the whole of that value cannot be deducted 
firom the total amount pa\ able by the Company 
The Mcmritius f'tre Insuranee, having already 
been allowed to deduct frum its share of thé in- 
demnity due, its proportion of the goods not 
destroyed. 

The proportion of the Company on 15i28 will 
amount to ;^l,I25 84. 

That will reduce the debt to 8Sfii5,22. 

Hon. Naz further contended that the amount 
which the Company would have to pay should 
suffer a reduction of 10 0[0 for non compliance 
with Art. 15 of the Statutes. The Art. does not 
absolutely contemplate, in every case, a loss of 
' 10 0[0 by the insured who does not give notice 
within 24 hours, of the fire, of the loss he 
has suffered. That deduction is to be submitted 
by the insured upon a decision of the Council of 
Administration. No such decision is shown, 
Besides the 15th claaso of the Statutes snys that 
the insured shall point out the precise time of 
the event which has caused his loss, its duration, 
its known or presumed onuses, and also the na- 
ture and approximative value of the damage suf- 
fered. 

Penal conditions are never extended ; impossi- 
ble condiri'*ns, even when enacted, are considered 
as no conditions. 

It is often possible, no doubt, for a sufferer to 
love, vrithin 24 hours, the explanation not re- 

a aired of him ; but as it may very well be 
lat cases may occur when that is not possible, 
the 15th clause whilst specially imposing the 
above mentioned penalty, has justly provided 
that the deduction should not take place as a 
matter of course ; it is left to the fair and equi- 
table appreciation of the Board that no doubt 
before insisting on the penalty would investigate 
the matter submitted to them. 

In this case a letter was written bv the Plsin- 
tiffs to the Defendant.», on the 11th of June 1866, 
the very day following the night ot the fire ; 
it is no doubt brief; but it stntes when the 
fire broke out, at what precise hour, and starts a 
doubt whether it was communicated to the 
Plaintiffs' house or burst out in the very premises. 

There is no doubt, from this letter under date 
28th J une 1866, that they were willing and 
anxious to be able to ascertain the amount oi 
damage by them suffered. 



A good many days were lost, it appears^ 
through endeavours made to settle the matter ia 
dispute amicably ; but we find nowhere any evi. 
dence that the Plaintiffs are to be blamed on 
that ground. 

The Board of Administration, at any rate^ 
whether they took this riew or not, votea no rs- 
8 lution tending to r duce the claim, against 
their Company, by 10 o[o. 

We think they were quite right, and cannot 
therefore, sustain their attempt to enforce thst 
penalty, now. 

We have already deducted from the aom doe 
upon the policy by the Defendants all that we 
consider should be deducted in terms of this par- 
ticular policy. The remainder to be paid and 
for which the Plaintiffs will sign Judgment will| 
then, be $6fi^.22. 

As to costs, the Defendants have certainly re* 
duced the claim from^lS.i'OO to ^6,045.24 ; hot 
they have neither paid that sum into Court nor 
have they tendered legally any portion of the 
same. Besides they have tned to reduce the 
daim to a much smaller amount, and have jfailed. 
We think they should pay costs. 

Judp^ent for Plaintiffs in the sum of g6ft4B. 
2é e. ; mterest from the date of the fire, and costs. 



SOFBBHB COURT. 



Saisie. — ^Tisaa DersNTEUR, — ^Vkktb db Mextbsa, 
— Immeuble par destination, - PaiviLioB oïï 
Venobur, — Droit d& Suite. 

Vente d*un moulin, tnatallépaar Vacquireury eut tut 
Urram klui loué,avee réeerve enfcLveur du vendeur 
du droit d^ enlever le niovUn a défaul de paiemm^i 
— Cesêion du bail jhxt le locatavre^^ Ceeeicn dé 
pariie du prix de vente à un tiere^ anec ptioriiS et 
de Va/utre partie au nouveau locataire du terram^ 
^ Saisie du moulin par le tiers sur le premier 
locataire sans mise en demeure préalablement 
signalée au second locataire en la possession èn^ 
quel se trouvait le mouUn^ — Validité de la saisis. 



Seizure.— TfiTRD holder, — Sale of Mdyeablb 
propbbtt, — ^Immoveable property bt dssthea- 
tiow, — Priyilbqb op tendoe, -^ " Droit db 
Suite." 

Sale of a mill fitted up by the purchaser an a land» 
ed Estate leaned to Jdm, wUh the right reserved 
on behalf of the vendor to take back the miU «n 
case of non-paymsnty — Transfer of the lease by the 
lessee, -Transfer of a portion of the sale price 
to a third party, with priority, and of iheba» 
lance oflSke sale price to the second lessee cf 
the landed Estate, — Seizure of the mill by- ws 
tJtird party on the fmt lessee, without anjf 
previous notice to pay served on the second lessee 
who was in possession of the mSl^^ Validity cf 
siw^ ssMnwre. 
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FONTAINE & SMITH.— Plaintift, 

Venu8 
LANGLOIS Am) Akob.— Defendants. 



Before : 

His Honor the Chibf Judob, and 
The Honorable Mr. Justicb Colin. 



W. Nbwtoh, - 
W. Hewbtbov,- 
K J. LiOL&io, 
A. P18TOK9 



Of Counsel for Plaintiffs. 
-Plaintifi^' Attorney. 
•Of Connsel for Defendants. 
-Defendants' Attorney. 



2m September, 1867. 



The Plaintiffs, as assignees of Charles Poljdor 
Leblanc. Engineer, and by virtue of a writ of eze- 
oution of I his Coirt against the Defendant Bon* 
trier, caused to be seized, on the 27th June last, 
eertain machinery lying in the District of Pam- 
plemonsses, on the Sugar Estate à'<Uazie, in the 
IKiBsessioD of Elisée and Lisis Langlois, lessees 
of the said ^tate. 

On the 10th August last, Elisée and Lisis 
lASglois obtained a Judge's order calling upon 
the Plaintiffs to shew cause why a writ of in- 
ianction should not issue to stay, until further 
drder, the sale of the said machinery on the Es- 
tate Salaxie, whereof Elisée and Lisis Langlois 
ire the iessees. 

Parties heard, the sale was stayed on the Idth 
Auguat last by the Judge, then at Chambers, un- 
til the following Tuesday or such other day after 
such order shall have been duly set aside. 

Notice of a motion intended to be made to the 
Court, on the 27th August lai«t, to set aside the 
above Judge's order, was served on the interested 
parties, with the eiception of Vallet and wife, on 
the 2drd August last. 

On the 27th August, it was ordered that the 
notion be rei*ewed on the 5tfa September next, 
which was done accordingly. On its then being 
shewn thut one of the parties who had a right of 
eleetiori «as not before the Court, until which 
election the Court could not safely proceed to fi- 
nal Judgment, it was ordered ihat notice of the 
proceedings before the Cour^ should be given to 
Yallet and wife, by Plaintiffs. 

This was done and on the day appointed for 
proceeding with the motion, J. CoLiv, of Counsel 
for Vallet and wife, stated that his clients had 
tdected not to pureha^e the machinery referred to 
in the motion-paper. 

The facts of this case are the following : Bon- 
nier, lessee of Vallet and wife, had undertaken to 
set up a mill on Vallet's Estate for crushing the 
canes planted by himself and others. 

To this end, he applied to one Charles Polydor 
Leblanc, an engineer, who undertook to supply 
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him with a mill &tt, for the sum ofglOflOO. But 
as the mill was to be put up 00 the land of the 
lessors, Vallet and wife, it was agreed iu the deed 
of lease of the 20th Dec. 1862 and deposited with 
Notary L. Eaoul, on the 20ih November 186S, 
that in default, by the lessees, to fulfill their en- 
gagements with the lessors, the latter "retien- 
** draient comme choses à eux appartenant tout ce 
'* que M. Bonnier aurait mis et placé sur la pro- 
" priété à l'exception des usines qui restent la garan« 
" tie de M. Leblanc. ;Wgtt'ati paiement définitif éb 
sa créance de vendeur dea dites Ubiues et que le 
'' dit sieur Leblanc aurait le droit d'enlever les 
dites usines, dans le cas où il ne serait pas pa- 
yé, et que dans ce cas il garderait, à titre d'in- 
demnité, les sommes que M. Bonnier lui aurait 
payées et aussi le contrat que le dit sieur Bon- 
nier promet de lui faire transporter par Mme 
Boni ler son épouse, et M. Duboisé de Ricque- 
bourg aux droits de cette dernière,donnant ce- 
pendant à M. et Mme Vallet le droit de gar- 
der les dites UHnes en payant au dit sieur Le- 
'' blacc le solde que M. Bonnier pourra rester lui 
'* devoir. " 

As a further guarantee to Leblanc, for the 

paymeitt ofthe ;^10.000 worth of machinery to 

be supplied to Hoiinier. the latter bound himself, 

as above stated, ^'à faire transporter à Mons'eur 

Jjeblanc, maison garantie seulement, par Madame 

Bonnier, son épouse, une inscription de la somme 

de M,OUO, en première ligne, prise au profit de 

cette dernière, sur un immeuble situé à 8t. De* 

nis, lie de la Béunioo, et dont la rétrocession ne 

devra B*effectuer qu'après l'entier acquittement de 

la bus-dite somme de ;S 10.000. 

Leblanc, by a contract under private signa- 
tures of the20th May 1862 purchased from the 
Plnintiffd Fontaine and Smith, fur the sum of 
91400, the mill specified in the private agree- 
meut, payable in two instalments of ,^500 t ach, 
and one and the lat^t instalments of $ 400 
with interest at 12 per cent per annum. 

The better to secure th^ Plaintiffs the payment 
of the said sum of $1,400, with interest, Le- 
blanc, b> the same writing und^r private signa- 
tures, assigned a sum of j^lôOO to them, " à 
prendre par priorité et préférmce à lui-même, et 
à tous (mires oessionnaires^ sur le 1er terme éché- 
ant le 5 Déceii bre 18(54, de la somme de $10.000 
à lui due par Ed. Bonnier et formant le moutaut 
du prix moyennant lequel il a vendu au dit sieur 
Bonnier, diversea machines établies par ce der- 
nier sur des terrains situés à '* La Nicolière/' et 
louéfl par lui à bail de M. et Mme Adolphe Phi* 
loctète Yallet. 

By a notarial instrument of the 29th April 
1867, Bonnier assigned his lease and machinery, 
to Elisée and Lisis Langlois. The assignment 
recites the transfer by Mrs Bonnier to Leblanc 
of $2000 due as her share in the sain price of an 
immoveable situate at St. Denin, Reunion island, 
in performance of the undertnking of Honnier to 
Leblanc, in the lease of the 20ih December lb62, 
and 2ndiy. '< que cette créance de ;$2U00 appar- 
tient aujourd'hui à MM. Benoit Fontaine et 
John Smith, en vertu du transport que leur a fait 
M. I^blanc, aux termes d'un acte passé devant le 
dit Me Raoul et son colllègue, notaires, le 1er 
Décembre 1868*' 
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do. That, " l'accomplissemeDi de certaines for- 
maJitéa à Tile de la Beunion 'a retardé le paie* 
ment de cette somme de ^2000, mais Mme Bon- 
oier n'en a pas moins des droits à exercer sur les 
usines dont il s*agit, par suite du transport par 
elle fait à M. Leblanc. 



" Dans cet état de choses," continues the 
signment : *' Madame Bonnier— cède et trans- 
porte à Messrs. Laoglois — tous les droits qu'elle 
a à exercer sur les usines sus-énoncées, en yertu 
des actes ci-dessus relatés." 

The Plaintiffs, unpaid, sued Bonnier in pay- 
ment of the sum of ;$[1,500 assigned to them dj 
Leblanc on Bonnier, in part payment of the ma* 
chiner^ put up on the land leased from Yallet 
and wife. 

Bonnier not appearing to the Declaration, a 
Rale of Court was served on him to shew cause, 
on the 11th June, whj judgment should not be 
signed against him, for want of a Plea. 

Bonnier not shewing cause, judgment nas siv- 
en against him on the said 11th cky of June last 
for the said sum of $1^500fiSe. principal debt, 
with <^13.05c. for interest up to the date of the 
Judgment, and $128 for costs. 

On the 27th June last, the Defendant not hav- 
ing paid the sums aboye mentioned on the servi- 
ce upon him of the writ of execution, the Usher, 
at once, proceeded to the seizure of the steam 
engine sold bj Plaintiffs to Leblanc and by the 
latter to Bonnier, which, together with other ma- 
chinery, were found on the Estate Salazie and in 
the possession of the said Elisée and Li sis Lan- 
glois who now dispute the validity of such seizure. 

One of the grounds of nullity of the seizure 
complained of was that it had been made after 
Elisée and Liais Langlois had purchased from 
the Assignees Leblanc the remaining part of Le- 
blanc't claim in and over tbe machineiy seized. 
By such purchase the machinery became the 
loint-property of Elysée and Lisis Langlois and 
of the Plainti A. 

That tbe remedy of the Plaintiffs to compel 

Esrformance by bis co-proprietors Elysée and 
isis Langlois, of their obligation, was an action 
in Licitation and not the seizure of the joint 
property. 

The Plaintifs, whilst recognising the purchase 
by Elysée and Lisis Langlois of the remaining 
portion of Leblanc's claim from his Assignees, 
contended, nevertheless, that, had Bonnier con- 
tinued in the possession of the machinery, he 
would have been assuredly liable to the seizure 
of the machinery in question. 

That Elysée and Lisis Langlois, as lessees of 
Bonnier, were none other than Bonnier himself, 
and as such, like their lessor, liable to the sei- 
lure complained of. 

The subsequent purchase by Elysée and Lisis 
Langlois from Leblanc's assignees, of the balance 
remaining doe to Leblanc, could not deprive tbe 
Plaintifb of rights previously vested in them,and 



of which thev had notioa, and of the legal rams- . 
dies attached to such rights* 

The seizure was therefore the tme remedy to 
be resorted to by the Plaintiffs and not the Lici- 
tation suggested by the Defendants. 

JTJDOMBNT. 

The only point at issue before tiie Court is the 
legality or iuegality of the seizure effected. 

Of two things one ; either the machineiy in 
question is an Immoveable by nature or by des- 
tination \ (Art. 617 C\ C.) or a moveable by na* 
ture or by determination of law. (Art. 527 C. C.) 

In the first case, the seizure should have been 
made upon the party in possession of the immo- 
veable, that is, the *' tiers détenteur ", after com- 
mandement to the original debtor, and after a 
summons to pay served on the 'tiers détenteur." 
(Art. 2,169 (5. C.) 

But, here, this cannot be an immoveable by 
destination ; the machinery was not placed on 
the Estate by the owners of the Estate» it must 
be held as a moveable. 

Now, by their contract, the Plaintiffii have the 
right '' d'eniever les dites osines dans le cas oil il 
(Leblanc) ne serait pas payé-" 

It is true that the Defendants Langlois obtain- 
ed a transfer of a portion of the original debt \ 
but when they accepted the transfer of such por- 
tion of the debt, they should have inquired whe- 
ther or not the other portion not transferred to 
them had not been assigned to another, wi^ 
priority. 

They do not do so ; and as a fact, Leblanc, or 
the Plaintiffs who hold Leblanc's right, have such 
priority. 

The claim of tbe Defendants is saddled with 
that priority which, in this case, carries the right 
to take away the machinery. 

Has Leblanc or have the Plaintifis done any 
thing to modify their contract or lose their right ? 
that is not shown. 

Why, therefore, should not the Plaintifb use 
their right P • . 

It was said that a Licitation should have been 
asked ; assuredly tlfàt might have been the r^ 
medy if the Plaintiff had not the positive right 
to taKe away, along with their right of priority. 

It was not the Defendants but Yallet to whom 
was reserved tbe right of paying off the unpaid 
creditor or abandoning the machinery in queBtiQn« 

Yallet alone^ therefore, was entitled to a 
'^ mise en demeure " to elect. 

He does not complain. 

The Defendants have but themselves to blame 
if they accepted a transfer of a portion of the 
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pnrehaae prioe of the mMhineiy inqaettioD with» 
ont ezaminlDg into the powers of the aisignoTSto 
aaeign, or the value of the fubject matter asrigned. 

The Defeodanta were warned of the prior 
transfer to Leblanc; they do not shew that Le* 
blanc or the Fiaintifiii lia?e receiyed any portion 
of the collateral securitj assigned by Mrs Bon- 
nier. 

It is not the fact that the machinery is the 
undivided property of Plaintififs and Defendants ; 
but Flaintiffis and Defendants have a lien on the 
property ; but the property is absolutely taken 
away by the PlaintiÎQrs who hold from the vendor, 
nnlesa they are paid, the terms of the contract 
are quite plain. 

A ''mise en demeure" to pay, would, no doubt, 
bays, been a proper mode of proceeding» instead 
of a seizure abruptly made on property now held 
by the Defendants. But that can only bear 
npon the question of costs. The right of the 
Plaintiffs to take away the property pledged to 
them is not curtailed ; whilst, uierefore, we are 
of opinion that, there beine no danger to lose 
their pledge the Plaintiffs snould have warned 
those who had such pledge in their possession 
before they resorted to the severe measure of a 
aeisure, yet we do not find enough to satisiy us 
tbat the seizure ought not to have been made. 

The Judge at Chambers stayed the proceedings 
until the opinion of the Court should be taken 
upon this matter. We now order such procee- 
dings to be carried on, but, as the Defendants 
have a claim upon such machinery, posterior ho- 
wevoTy to the full payment of the Plaintiffs' 
claim, we shall allow them 8 days to pay the 
Plaintiffs such claim. 

The PlaintifiEB taxed costs to be costs of 
aale. 



SOPBBMB CODBT. 



OiTTSBTiniE j>E CniniT, — ^HtpothIqite, — Indi- 

TlSIOir, — G-ABAKTIB PBBS0HKELL8, — ApPBL 

n'uir JuoEMBNT DV Masteb. 

£s eo*propnéfa»r6 mA itdervieni dcuu un ode 
d^ouverture de crédit et conêent à hyjpoihêquer ta 
part dams la propriété commune pour garantir le 
rembourtement aea avances, n^est pas personnelle^ 
ment responsable à moins de sUpulaUon expresse. 



OPBZnKG OP CbEBIT,— MOBTGAGB, — UKDIVIDBD 
FBOPBBTT,— PbBSOITAL GUABAITTEB, — APFBAL 
TBOH A JlTDGMXNT OF THB MaSTEB. 

The eo-owner of a landed property who intervenes in 
a deed qfopemng of credit and grants a mûrtgaçe 
on his share^as guarantee of the rmnhwrsem/ent of 
ihe advances to he made, is not personally liable 
egtcept under a special dause. 



THE CBYLON COMPANY,— Appellants. 

Versus 
BOULLË Aia> Obs, — ^Bespondents. 



Before : 

His Honor the AcTiira Chief Judge and 
The Honorable Mt, Justice Abkaud. 



J. Colo — 

W. Hbwbtsoit, — 
P. L. Chastellieb I 

L. BOVILLABD, I 

p. E. DB Chazal, — 



Of Counsel for Appellants 
Appellants' Attorney. 
Of Counsel for Biespon- 

dents. 
Respondents' Attorney. 



IGth October 1867. 



This appeal on the part of The Oeylon Company 
Limited, from a Jud^ent or Order of the Master, 
of the 27th May ultimo, in the Order of the estate 
'* Le Hangar,^* though objecting to the whole 
plan of distribution pursaed by the Master, is 
practically directed against the collocations of 
the claims of the heirs Morel, the heirs of Bany 
the wife, of D'Emmerez the wife, of which the 
apolicants complain as being prejudicial to their 
rights. 

The grounds of Appeal against the collocation 
of the heirs Morel, are lo. Because admitting the 
validity, in law, of that claim, the latter cannot 
rank prior to the preferable right of the appel- 
lants in the ''Ordre" of the sale price of the Han* 
car, 2o. Because the claim of the heirs Morel 
IS actually extinct by prescription. 3o. Because^ 
at all events, the claim of the heirs Morel ought 
to be reduced by the Master, supposing the Mas- 
ter's Judgment, in support of such claim, to be 
good in law. 

Owing to the uncertainty of the fate of the 
claim Morel, until the Judgment of the Court shall 
have been given on the appeal of the heirs Morel 
from the Decision of the Master in the same 
*' Ordre " of the « Hangar:' 

BoriLLABD, for the heirs Morel, assented to 
Colik's proposal to delay the argument on this 
head of his Appeal, until after Judgment on the 
appeal of the heirs Morel. 

Colin therefore proceeded to discuss the merits 
of the claim o! the heirs D'Emmerez, which it was 
contended could not be collocated to the preju- 
dice of the claims of the Appelants, D'Emmerez 
the wife, being bound to pay the claim of I7ie 
Oej/lon Company. 

* 

CoLiK, rested his objection chiefly on the con- 
tract entered into between the company and the 
then owners oî The Hangar Estate, of which Mrs* 
Eugène D'Emmerez was one, for l[18th share 
therein, as heiress of her mother Mrs, Ivanoff 
Dupont. 

It was contended that having, as such owner, 
mortgaged her share along with the shares of the 
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other owaeni of the estate, m favor of the com- 
pany, she could not be collocated to their pre- 
judice; that 8Qc>) mortgage was a personal 
nndertakioi/y on her part, to pay the debt 
contracted by the other owners towards The 
Oôyîon Company, not only out of her personal 
share in the estate, but out of whatever other 
claims she might have against the estate and her 
co-owuers, such as those arising from the legal 
mortgage now set up by her for the purpose of 
defeating the rights of the company. 

The inference drawn from the mortgage given 
to 2%ff Oeylon Company, by the Respondent, 
was most einphadeaily denied by Chastxllibb, 
who. admittiug the existence of the mortgage, 
called the attention of the Court to the wording 
of the obligation undertaken by the Eespoudeut. 

The notarial Ouverture de Crédit of the 16th 
February 1862. is between The Ceylon Company 
and the ownera of the Estate Le Hangar miuus 
the Bespondent, who however intervening in 
the act, th is expresses herself " : Pour garantir 
encore davantage à TAr. Arbuthnot, es qualités, 
'* le remboarsemeut des avauces par lui faites à 
'* Mesrs. et Mdes Dupont sus nommés ; 

" A, par ces présentes, déclare, affecter et 
^' h.v pothéquer au profit du dit Monsieur ArbutH. 
" not, es qualités, le 18me du bien ^' Le Hangar " 
" lui apparteoaut pour l'avoir recuelli avec 
^' ses frères MM, Eug. et Ivnnoff Dupont, sus 
'* nommés,dan8 la succession de leur mère, comme 
^' ou l'a vu ci-dessus. 

*' Consentant que toutes inscriptions néces- 
'^ sairts à la sûreté de la dite ouverture de crédit 
** Boieut prises sur le dit ISme de propriété. " 

The pledge given to The Ceylon Company has 
beeu exhausted by the latter. The share of the 
Bespondent in the estate, has been seized and 
disposed of, along with the shares of htr co-own- 
ers, and on the t^core of this pledge the Company 
Ibve notbing more to claim at her hand. 

The claim now disputed by the Company has 
notbiLg to do with the Respondent's rights as 
late owner of the *' Hangar, ' of w^iich she has 
been divested by the sale of the estate, at the 
Bar. 

She claims nothing as oumer or laie owner of 
the '* Hangar ; " but as laie ward of Evenor Du- 
pont, she claims tu be collocattd for the amount 
of her legal mortgage upon the share of her late 
guardian Evenor Dupont in the sale price of the 
'* Hangar,'* Her light of preference over The 
Ceylon ^.ompcmy is indisputable. 

JUDGMENT. 

At first sight it may seem rather strange that 
Mrs. D Emmerez bound, with the co-owners, to 
pay the sum due to The Ceylon Company should 
at the same time, be entitled, to a preierence over 
that Company, and should thus, and to the 
amount of her claim defeat the claim of the Com* 
pany against herself and co-owners. 






Bat a few moments leAeetioa cannot iail re 
moving suck apparent strangeaess. 

The Respondent D'Emmerez inherited from 
her mother certain rights, which were ooofided 
to the administration of Evenor Dupont, her duly 
appointed guardian. From the date of audi ap. 
poiotmentt, he immoveable property or properiiea 
of Evenor Dupont became changed by an express 
enactment of the law with a mortgage, equal» in 
amount to the rights of his ward. 

Her present purpose is to have refànded to 
her the sum or sums belonging to her, «nd eom« 
mitted by law to the custody of her ^uardtaii« 
Evenor Dupont, out of the share acerueing to the 
latter in the sale price of the Hangar Eetate. 



The rights claimed by Mrs. D'Emmerez date 
as far back as 2éth December 1850. 

Whereas those of The Oeyhn Company do 
not go further back the 16th February lb63. 

In point of time her claim is evidently piefe* 
rable to that of the Company. 

In poiot of law, the rights of a minor bave a 
just preference over the other creditors of an 
estate (ihe unpaid vendor excepted) ; without 
such preference, the minor would be at the merey 
of an unscrupulous guardian and of an unprinci- 
pled creditor^ 

It is the duty of every money lender to ascer- 
tain the nature of the debts encumbering the 
estate of the party applying to him fur money ; to 
see before parting with hia funds to the cleanoff 
away of all eucumbrauces likely to interfere with 
the future free exercise of his rights. 

8hould he have neglected to do so, this is no 
reason whv the special protection affoided to 
the minor, by the law, should be witbholden from 
the helpless iutant. 

But it has been said that by her contract with 
The Ceylon Company, she has parted with all her 
rights ot whatever nature wiihuut any exception 
iu and over the Hangar Estate. 

We cannot agree in this construction of the 
obligation undertaken by her* 

The Respondent has stipulated in very expreft 
term that, the betiier to guarantee the payment 
of the sum advanced to her co-owners, she u«ort- 
gat^es her 18ih share in~ the Hangar. That is ihe 
pledge given by her. and no otiitr. Ihis pledge 
The i^eylon Company have exhausted. 

Why should the Bespondent be called upon to 
do more than she has undertaken P 

The Master was fully jurtified in the conclu- 
sion ar lived at by him, aud the collocation of 
Mrs. d'Emmercz. for the sum found due to 
her by the Master, must be and is accormagly 
msiuiaiued by the Court. 

The Appeal of The Ceylon Company ss to Mrs. 
D'Emmertz, is accordib^iy dibmiiM>edj with costs 
against the Appeiiauts. 
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CoLiH having giren up hit appeal against the 
heirs Barry and Jean César, the Appeal of The 
Cejflon Company y aa to those heirs and Jean Cé« 
Bar, is accordingly dismissed in like manner, mih 
coata ; and the ir collocation, such aa it has been 
made, is therefore affirmed by the Court. Afler 
hearing Golik and Uouillabd, on the 24th Oct 
iratavit, month upon the Appeal of The Cevltm 
Qompany- against the collocation of the Heirs Mo* 
rel, the Appeal is dismissed, with costs ; the heirs 
Morel must be collocated for the sum of $ 2866. 
25. found due to them by Judgment of this 
Court of this day's date. 

And it is ordered by the Court, here, that the 
Master do finally close the order in conformity 
to the se?eral Judgments giveu on the several 
appeals. 

TI'O Appeal is sIfo dism'ssed as to those collo- 
cations not objected to on Appeal, with coats 
against The Ceylon Compcboy Limited, 



SUPREHK COURT. 

Tahutz^— TKzniE de litbes,— Cebtificat. 
Baitebuptct, — Booi: KsEPiira,— Cebtificate. 

BANKEUPTCT B. D. 

'Before: 
The Hon. Mr. Justice Colik, Commissioner. 



E. Fellebeatt, ^Of Counsel for Bankrupt. 

A. BoHAVy — attorney f rsame, 

B. DucBAT, — A tti)niey for the Assignees, 
P. L. Cbastellibb, — Of Counsel for Ireland, 

Fraser & Co., 
O. A. BiTTEBy — Attorney for same. 



23rJ October 1867. 

In this ease, after the examination of the Bank- 
rupt and of the witnesses called* a Certificate- 
aittiag waa ordered to be holden on 9th Septem- 
ber 1867, when E. Pellbbbav moved that a 
Certificate of conformity be allowed to the Bank- 
rupt ; DucBAT for the Asflignees, objected and 
eontended that the Backrupt had absolutely fail- 
ed, to explain, even plausibly, the facts which 
the Aet-ignees and Ireland, Fraaer à Co. had 
charged him with« The facts upon which the 
areoment turned, are taken notice of in the 
Judgment of the Court. 

JUDGMENT, 

The Law is imperative, and justly so ; a trader 
mpst keep bookstand when the course of trading 
extends over a period of several yea^s, books 
properly kept are not only useful to the trader'a 






creditors who wish to ascertain the nature of 
such trader's transactions, but aseful to the tra* 
der whom they often shield from unjust suspicion^ 
and uncalled for charges. Such a law should be 
strictly obeyed, sternly maintained* 

It is very true that although a trader has not 
kept books during the course of his trading, the 
Court will not absolutely refuse a Certificate, un- 
less th«'re be «- vidence to induce the Court to be- 
lieve that fraud was intended. 

But, at the same time, the Bankrupt is bound 
to show why he has not kept those booKo, at least, 
which the Law calls upoi him to keep ; and 
when no satisfactory reason is given, no plau^ible 
cflUAo IS alleged, the Court must visit with some 
kind of punishment the more than gross negli- 
gence disclosed by such a state of thiugs. 

A fortiori when facts are shown which disclose 
oertaiu transactions of an evidently fraudulent 
nature, must the sunpiuion grow stronger that 
the Bankrupt has purposelv fttiled to keep the 
books which, if kept, would have assisted hia 
Assignees in inquiring with more precise certain- | 
ty into his affairs and discovering or following { 
out transactions which through the want <» ' 
Buoks, pass unknown or unuoticed. 

In this case the Bankrupt has been 13 years iu 
the grocery trade and never kept books at all, so 
he states, himstlf, until the 3rd May 18G5. 

On that day a Journal is opened, and certainly 
I cannot say that there ia more than a very 
strong suspicion ; but there certainly is a very 
strong suspicion, in my mind» thut the Books so 
purporting to be kept since the 3rd May 1865. 
were prepared and arranged for the purposes of 
Bankruptcy. 

It is really astounding that from the 8rd May 
18H5 to the day that the Bai krupt filed a Decla* 
ration of insolvency, to wit : 3rd April 1867, the 
same pen, the same ink, seem toliave been forth-] 
coming, so much so, indeed, that the Book standa 
out appnrently to have been written from begin- 
ning to end on one and the same day. If this be. 
but a presumption, and I repeat a very strong] 
one, the fact, at all evei>ts, is patent and admit- 
ted that for years before, no books, at all were 
kept; why and for what purpose is not explained. 

It is stated that an Inventory was made by the 
Bankrupt, when his wife died ; that proves ab* 
solutely nothiflfi;; an Inventory oisc'oses the 
goods or assets found, it does not show and can* 
not show, excel t under exceptional circumstancea 
not found in this case, what ihe course of dealing 
has been for several years previous to such Inven* 
tory, 

But^ when I come to test the intent and the 
conduct of the Bankrupt by facts which have 
taken place rince he has kept books, if he haa 
kept bookfi, I find that a few days previous to 
bi« bankruptcy he had bought a certain quantity 
of porter from Irelsnd, Fraser & Co. ; now, he 
must have known, on the 16th of March, that he 
would not ray for that porter aince he himaelf 
filed a Declaration of insolvency on 8rd of April ; 
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no creditor appears to hare moved in the matter 
until the 4th of April ; but the porter is pur- 
cjiased and what does he do ? he sells it again, 
some of it in April ; he receives money for the 

same, what has he done with the money ? the 
sale of the porter by him, no where appears in his 
books, and the n oney is not forthcoming ; the 
bankrupt says at one time, that he sold a few 
casks up to 2l8t March, to pay accounts due to 
Ireland, Fraser- & Co. and to Hammond, and 
then he states that he kept the money for his 
maintenance, and to pay his Attorney and Coun- 
sel, seeing that his creditors would not give him 
time. 

From all those contradictory statements, two 
facts arise plainly ; first that a few days before his 
own declaration of insolvency he bought porter of 
Ireland, Fraser & Co. ; and secondly that he sold 
that porter, or a considerable portion of it, ap- 
plying the price not to satisfy his creditors, but 
to* his own private purposes. 

Now, that will not do, his duty was, even if he 
did not contemplate bankruptcy, which I am 
satisfied he did, tor he took personally the first 
step to get into bankruptcy, even then, after 
having sold the pointer, he ought to have account- 
ed for the money to his creditors, and in what- 
ever manner he did that, his books should have 
disclosed the fact that he had received money 
for the porter by him sold. 

Now, viewing the fact that for years he has 
kept no books stall, by the light of this transac- 
tion, I am satisfied that there is enough to show 
that it was not from mere ignorant carelessness 
or negligence that he omitted to keep books. 

It was attempted to show that the Bankrupt, 
since the time he states he began to have booKS 
kept, did not keep them himself, but employed 
an accountant who might have omitted the entries 
i^ot found. That may be, but the Accountant 
says he writes the books from notes given him 
by the Bankrupt, and evidently no such note was 
given through which the Accountant could have 
gathered the fact that the price of the porter sold, 
as before mentioned, by the Bankrupt, has been 
paid to and received by him. 

There is no sufficient evidence to lead me to 
hold that the Bankrupt does not, in reality, owe 
the rent which he eajs he is indebted in. This is 
a claim which the Assignees will resist in the 
proper manner, if they think fit ; but the matter 
is not one which is proved to militate against the 
Petitioner. 

For the reasons, however, which I have given 
above, and on account of the facts sufficiently 
proved, I am of opinion that the Bankrupt is not 
entitled to any certificate ; and I refuse to grant 
him one. In three years from this day he may 
renew his application, according to the Ordinance. 



SUPREHB GMJET. 



ApPSL ATT COKSEIL P*TTi,— CoMP^TKJBïCE. 

Le droit d'un crêanciei*, ayant contredit à vn 
Ordre, d^en appeler au Oomeâ Privé de Sa 
Majeêté, se régie, non par le fiumtant de sa cré- 
ance 714 par h chiffre de la gomme distribuée par 
le ProcèS'Verhal â* Ordre, mais par le ^nantcait 
de la somvie contestée par le contredit et sur la* 
quelle la Cour &iprême a été appelée à se prO' 
noncer. 



Appeal to thb Pbivt Cottxcil, — JinusBicnoir. 

The right of a party contesting a Scheme of' ** Or^ 
dre ** to appeal to Her Majesty in Her -Prtty 
' Couneil-f wÙl not he determined hy (he anuntnt of 
his claim or hy the amount of ike sum to be di- 
vided hy the proceeding of Ordre, hut hy the 
amount contested which formed the issue submdt^ 
ted to the Decision of tJie Court. 



THE CEYLON COMPANT,-Appell*aiw, 



versus 



BOTTLLË ASTD Obs., — ^Bespondenta. ", 



Before : 

His Honor the Acting Chisp Judge and 
The Honorable Mr. Justice Aketaui). 



IZih December 1867. 

This is a Motion for leave to appeal to the 
Judicial Committee of Heb Majestt^s Pbitt 
Council, of a Judgment under date of the 16th 
October 1867. (Supra, Page 73.) 

This Judgment was given in the matter of the 
'* Ordre '* of the Sugar Estate Le Hangar ; the 
procedure of *♦ Ordre " had been gone through 
Before the Master, for the purpose of distributing 
amongst the creditors the sum of |37,990.58c., 
being the balance, after payment of the Seques- 
tration account, of the sale price of that Estate. 

• 

The Master gave his Order on the 27th May 
1867, whereby he closed ^he " Ordre." Against 
his Decision, three appeals were heard before 
the Supreme Court, one of these appeals came 
before us under the style of Quesnel S[ ors, v. 
Dorelle Sf ors,, and was made by several 
parties against the collocation of the Heirs 
Morel, but was supported only by the Heirs 
Barry. The second appeal was made by The 
Oeylon Company against the Heirs Morel, raising 
a point of law difiTerent from that which was 
raised by the last mentioned appeal to which 
The Ceylon Conwany had remained a stranger ; 
lastly an a{>peal of The Oeylon Compaq against 
the collocation of Mrs. D'Emmerez ; tnese appeals 
were disposed of by three Judgments bearing 
the same date and purporting to convey the De- 
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cision of the Court on the mode of distribution 
by way of tax ** Ordre " of the balance of price 
before mentioned. 

It is of that Decision that an appeal is prayed. 

This application is resisted by all the other 
parties to the "Ordre"; L. Rouillard, for the Heirs 
More], says that the collocation of his clients 
amounts to 52.866.25c., that so far as they are 
concerned the issue betweeo them and The Cey- 
lon Gompanrj is under the Statutory figure of 
£1,000. 

£. Lbclezio, Junior, for the Oovemment Sav- 
ing's Bank, says that the collocation has not been 
contested before the Court ; that he cannot be 
made to wait the issue of an appeal in a matter 
in which his right is not in issue. 

P. L. Chastellieb, for Mrs D'Emmerez : the 
collocation of his client is only J$!I,354 58c. which 
amount added to that of the Heirs Morel, the 
only other collocation impeached by The Qevhn 
Company^ gives a figure below the appellate 
amount. 

O. OxriBsBT, for Jean César and the Heirs 
Barry : the appeal against the collocation of my 
clients was abandoned in Court ; why should my 
warrant of payment not issue at once ? 

J. CoLiK, for The Ceylon Company : the Judg- 
ment is to the whole ordre, of which the aggre- 
gate amount exceeds £1000 ; moreover The Cey- 
lon Company claimed to be collocated for the 
whole of their claim which exceeds the Statutory 
amount. The legal test for appeal is the amount 
in issue directly or indirectly ; in this case the 
amount in issue exceeds £1000. 

JUD&MENT. 

As a eeneral rule we are unwilling to deprive 
parties &om the benefit of an appeid, unless the 
case is so clear that it can admit of no reasona- 
ble doubt under the Order in Council. 

In this case we cannot allow the appeal pray- 
ed for. 

Not only do we think that the matter is not 
appealable from the real amount which was in 
issue before us, but we could not feel justified in 
extending the power of appeal in a case like this 
where the appeal would worI( a serions injury 
on parties whose rights have not been contested 
and who could not obtain execution except pro- 
visionally and under conditions. 

• 

This application is made in matter of "Ordre," 
a procedure of a peculiar nature, the object of 
Wmch is to divide the sale price of an Immovea- 
ble property between a number of creditors, and 
though the amount to be divided exceeds one 
thousand pounds, it does not follow that the 
matter in issue exceeds such amount ; it may 
and very often happens that of a number of cl&- 
ima praying to be coUocated to an Ordre the 
larger number is not objected to. 

It iS| deariy, not possible to tali^e the sum to | 



be divided as conveying in itself the legal test 
required by law ; and it is so tho' the whole 
scheme should have been objected to in toto in 
a general way. In a matter of that nature where 
the rights of several creditors come to be ascer- 
tained, some clashing, some going uncontested, 
it must and it does happen that issues are raised, 
and it is our opinion that from the nature and 
importance of those issues in point of figures de- 
pends the right of appeal. 

We are of opinion, also, that the figure of the 
claim of the party wishing to appeal in a matter 
of "Ordre" ooes not. in itself, carry tho test re- 
quired bv the Order in Council that the right 
of appeal will be determined by the amount be- 
ing the 'whole or a portion of such claim for 
which the party has bona fide claimed to be col* 
located and which being contested forms thd 
subject matter of an issue to be determined, and 
that the right of appeal will be dependant upon 
the amount of that issue ; for instance suppose a 
creditor for £2,000 claiming to be collocated on a 
sale price amounting to £800. Clearly the issue 
in such a case is restricted to the latter amounti 
and it must be so even tho' the sum to be divided 
is larger than £1,000 if from admission or- 
otherwise the parties have really restricted the 
issue under consideration of the Court below the 
statutory figure. For instance let us suppose a 
creditor for £2,000 producing at an "Ordre" 
for the division of the same amount, if from the 
fact of his not having objected or appealed he is 
finally preceded by claims to the amount of 
£1,500. leaving a balance of £500 claimed by 
the creditor and on which issue has been 
raised, it is clear that the latter amount and not 
the amount of the creditor's claim will deter- 
mine the right of nppeal ; and it little matters 
if there is a general objection to the whole plan 
of distribution if that general objection has not 
had for effect to put in issue the distribution of 
the first £1.500. 

Applying these principles to the case under 
consideration, we find that The Ceylon Company 
tho' a creditor for ^^27,000, tho' they have- 
objected in a general way to the whole plan of 
distribution, have however limited the i:«sue8 
upon which they have called for the Decision of 
tne Court, and nave done so in the document 
which, by our rules, limits the extent of con* 
testations of this kind before the Court, that 
is, the notice containing the reasons of appeal 
from the Master's Decision. 

By that act Tfi^ Ceylon Company appeals : 
1st against the collocation of the hours Morel ; 
2ndl7 of the heirs Barry ; Srdly of Mrs. D'Em» 
merez. Then follows a general objection to the 
whole plan. On the &y when the case was 
called for hearing. The Ceylon Company had 
it recorded that they abandoned their appeal 
against the Heirs Barry so that the issues 
raised were touching the two collocations of the 
heirs Morel ^,866.25 and that of Mrs. D'Em- 
merez ^((1,354.58=^4,220.88. 

One thing is very clear, it is this : that out 
of the sum to be divided, that is ^$38,000 in 
round numbers, the larger sum which has been 
collocated to a certain number of créditera 



78 



DECISIONS OF THE 



[1867 



Cftoaot be disturbed ; neither the amount of 
The Oeiflon Company^s claim, nor their general 
objection to the plan of distribution can affect 
the situation ot those parties against whom 
there is no appeal, whose rights have not been 
placed in issue ; and the " Ordre, " in point of 
&ct, stands before the r*ourt, practically, as ad- 
mitted, except as to the collocations of the heirs 
Morel and Mrs. D'Bmmerez, that is for claims 
which united do not amount to the statutory 
figure. 

It has been contended before us that the 
amount required to determine the appeal ought 
to be the bum contested in each issue and not 
the aggregate amount gathered from several 
issues ; we deem it unnecessary to decide the 
question in the present case, in as much as the 
aggregate amount of the issues raised &il to 
reach the amount required. 

We are, therefore, of opinion that the appeal 
prayed for cannot be allowed ; Motion oi The 
{kylon Company dismissed, with costs. 



SUPREME COURT. 



Maîtbes et Sbbyiteubs,— Salàibes, — Pbiyi- 

LEGK, — ^FOLLE EnCHEBE, — ApPBL J)*\rS JlXOE- 

Mxirr DU Masteb. 

Xe recouvrement de la créance prwiLégi4e dee 2a- 
houreurSf pour leurs gages arriérés, ne peut être 
poursuivi par la voie de la^* FoUe Enchère " 
contre P Adjudication de la propriété vendue, avant 
que la dùiribution du prix de vente n*ait été 
établie suivant les prescriptions de la loi. 



Masteb A3fi> Sebyants,— Salabies, — Priyileoe, 
— Folle Enchebe, — Appeal fboh a Judg- 
ment OF the Masteb. 

•The payment of the privileged claim of Laborers^ 
for arrears of wages, cannot he sued out by wa/y 
of *• JFolle Enchère " before the distribution of the 
sale price tliereof has taken place conformably to 
law. 



THE CEYLON COMPANY, LIMITED, 

Appellant, 
Versus 

HAEDY & Ors., — Bespondents. 



Before : 

His Honor the Chief Judge, and 
The Honorable Mr. Justice Abnaud. 



A* Legall, — Of Counsel for Appellant. 
E. Dxtvivieb, — Appellant's Attorney. 
L. RouiLLABn, — Oi Counsel for Kespondents. 
A. J. CoLiy, — Bespondents' Attorney. 



19i& Deeetnbcr, 1867. 

This is an appeal of the Master's Deciaion of 
the I7th ot November last, given under the fol* 
lowing circumatances : 

The Estate " Hauierive " sold on the oxpro- 
priation of the Heirs Lebreton, purchased bj 
Baissac (Bazile Charles,) was resold over tM 
latter by *' FoUe Enchère " and purchased at the 
bar by the Bespondents, 25th April 1867. 

The Appellant claimed, as creditor alleging to 
be subrogated in the rights of certain Indian la- 
borers, to be paid at once, previous to the 
''Ordre" add out of the price of the Estate. 
They claimed iiader Art. 17 of Ordinance 15 of 
1852, and, ia defau't of payment, applied for a 
certificate previous to sucing the resale by '' Folle 
Enchère," which the Mnster declined to give on 
the objection of the Defendants ; this is the ap- 
peal of that Decision. 

The Bespondents bring into Court a certain 
number of docMiments purporting to establish 
their right to act in lieu and stead of the Indian 
laborers; these are : Ist an agreement between 
Baissac and The Ceylon Company^ before Notary 
Baoul, under date 23rd of October 1866, con- 
taining an undertaking by the latter to pay cer- 
tain wages due by Baissac, under an express con- 
dition of subrogation into the profit of a Judg- 
ment of the Stipendiary Magistrate of '^ Poudre 
d*Or." The Judgtnent waa given, in course of 
law, on ISth of October previous, for ;$4,789, 
amount of wages due to the laborers named 
therein ; 2ndly an act before the same Notary, 
containing payment with subrogation of th'e sua 
of $4,586.60, amount of those wages ; Srdly a 
summons to pay served on the Kespondepts ; 
4o. an exparte Order of the Honorable the Act- 
ing Chief Judge, purporting to be made in con- 
formity with article 17 of Ordinance 15 of 1852 
and ordering payment by the Bpespondents of 
;^8.564 in suorogation of laborers' wages, and 
^233 in subrogation of certain notarial fees, and 
0QO for costs. 

A. Lroall, for The Ceylon Company, Limited : 
the documents prove the Appellants to be in th<| 
right of the Indians and to have done all that 
was required by the Ordinance in order to ob- 
tain immediate payment ; by the blaster's re- 
fusal they will have to wait many months before 
they can expect to be paid. 

• 

L. BoxTiLLABD for the Hespondeots : Pirst, as- 
suming the Appellants to be creditors, they have 
no right to sell by "Fol le* Enchère;" that right only 
exists from non execution of the *' Cahier des- 
charges." Sndly the Ordinance 15 of 1852 
provides a remedy when wages are claim< d by 
Indian laborers ; and assuming a subrogation to 
exist in thi:* claim, it does not give to the Appel- 
lants the spécial mode of recovery which has been 
provided for the India^i laborers exclusively. 

We are of opinion that the Decision of the 
Master ought to be aflirmed. The right of sueing 
^ the resale of the property by ** Folle Enchère/* 
which is claimed by the Appellants is not an or- 
dinary right like those attached to the title oi 
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creditor. It is a spécial remedy provided in cer- 
tain cases, and beyond these cases it is not in the 
power of the Court to extend it ; Pothieb calls 
it a sort of resolutive action, in fact its effect is 
to annul a judicial contract. 

The resale by **Folle Enchère" carries with it 
certain legal effects which gives it the character 
of a penalty ; the resale of the property is pro- 
ceeded with in a summary manner. ( Art. 739. ) 
The party liable to '* Folle Enchère" is liable by 
arrest for the difference in the 'price fetched on 
t^e 2nd sale. (art. 744). These are stringent 
remedies and they are provided in the only case 
wjiere the purchaser has not fulfilled the condi- 
tions of his purchase. '* Faute par l'adjudicataire 
*' d'exécuter les charges de Tac^udication." Now 
the ** clauses d'adjudication " are laid down and 
written in the^' cahier des charges," ai>d the non 
execution of tEose conditions alone could justify 
the Master in allowing the "Folle Enchère" to 
take place. 

The ^' Cahier des charges " in the matter 
of the sale of the Estate HmUerive lays it 
down that the price shall be paid according 
to the plan of distribution and on presenta- 
tion of the warrants for payment. There has 
been no '* Ordre " settled as yet» there is no 
evidence to shew that ihe conditions of sale have 
been executed, and therefore no right to sue the 
'< Folie Enchère:" 

Some stress has been laid upon an exparte 
order of one of the Judges. But there is no 
doabt whatever that such order has never been 
intended to decide the present question with re- 
gard to the nature of the remedy which is sought 
to be enforced by the appellants and can have 
no bearing whatever on the question in issue on 
this appeal. 

Uaving given it as our opinion, in principle, 
that no procedure by " Folle Enchère " is per- 
missible except for breach of the conditions of 
sale, and that such right whether asked by the 
Indians themselves or whether by partien alleg- 
ing to be subrogated to the rights of Indian la- 
borers cannot be upheld ; we think it unnfce>)- 
sarj to decide whether assuming parties to be 
legally subrogated into the rights of Indian la- 
borers, such subrogation gives them the right 
of claiming by the same mode as that traced out 
for the Indians, by art. 17 of Ord. 15 of 1852. 

The consideration of this question could not 
have any influence on our decision. 

• 

The Judgtnent of the Court is that the appeal 
of the Master*s Decision is dismissed, with costs 
against the Appellants: 



SCPREIB COURT. 



Xe droit ch passage iVune prUe d'eau sur lea ter* 
rains intermédiaires^ accordé aux Biveraintpar 
VArt: XbdeVOrd: 35 de 1863, implique le 
droit de prendre la prise d^eau sur le terrain 
d^un riverain supérieur. 

Le lit et les bords d'un cours deau pvhlie sont 
propriété publique^ et les riverains ne peuvent, en 
iiwoquant leurs droits de 'propriété, s'opposer à 
ce que Pon y élève les travaux jugés nécessaires 
par Vautorité compétente pour, fowmir à un 
riverain inférieur la pari -d* eau à laquelle U a 
droit, 

là (m entend par le bord dune JRivière cette partie 
de la rive qui est submergée lorsque les eavx ^é^ 
lèvent à leur plus grande hauteur, hors le cas 
de débordement. 

L^orsqu^une source crée un cours deau quij sui- 
vant sa pente natureUe, tombe dans une rivière 
ou à la mer sans sortir de la propriété oà se 
trouve la source, ce cours deau et son lit sont 
propriétés privées. Mais lorsque le cours deaiu 
traverse plusieurs propriétés avant de se jeter 
dans la rivière ou à la mer il devient propriété 
publique. 

là Ord : No. 35 de 1863 a interprété et non abrogé 
/es Art : 641-644 et 645 du Gode Civil. 



RiviiBEs.— Couas d'Eau,— SotJBCE8,—PB0PRiETfe 
Publique, — Sbbvitudb, — Babraoe, — Pbise 
o*Eau et Passage sub les Tebbains Inteb- 

ICÉDIAIBES. 



RiYXRS, — Runs of wateb, — Spbinos, — Public 
peopebty, — Servitudes, — Dahs, — *• Pbise 

d'eau " AXD passage THEBEOF OK IKTlBliE* 
DIATE LAND. 

Uie right of passage over any intermediate land^ 
conferred on borderers by Art : 15 of Ord : 
No. 35 of 1863, necessarily implies a right to a 
'* prise d'eau " on tlie property of a superior bor^ 
derèr. 

The bed and banJcs of a public stream are public 
pivperty, a/nd works made in such public streams 
cannot be resisted on tlie ground of their being 
an infringement of the rights oftlie borderers* 

The banks of public rivers and streams are public 
property but to the codent only ai which they 
form part of the strea/in^ ihat is comprising thai 
portion which is covered when the water is high 
without overfUnoing, 

When a spring creaies a stream which, following its 
natural course, fails into a river or into the sea 
within the t oundaries of the property from which 
it has risen, the bed of sueJ^ strea/m is private 
property and like the ivater which flows into it 
belongs to the owner of ihe land, JBut when 
the streami has crossed over several properties it 
becomes public property. 

Ord: No. 35 of 1863 has interpreted and not 
abrogated Art : 641-644 and 645 of the (Ml 
Code. 
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DESPEISSI8,— Plaintiff, 



vemiÊ 



CABCENAC & ORS,— Defendftnti. 



Before, 

His Honor the Acting Chief JTudob, and 
The Honorable Mr. Jtjbticb Abkaui). 



J. Colin, — Queen^s Advooate. 



L. Chastellieb,— Of Counsel for Plaintiff. 
E, Sauzier, —Plaintiff's Attorney. 

L. BotilSd, Î ^^ Counsel for Defendants. 
V, BoïSif"^* } Defendants' Altomies. 



I2ih I^oveniber 1867. 

* This is a case referred to this Court by the 
Executive Council sitting as a land Court. 

The facts are as follows ; 

Despeissip, a borderer of the " Bivière* du Ta- 
marin," prayed, in March 1867. for the division, 
among the borderers, of the water of that river. 

The partition was made, and a portion of wa- 
ter was allotted to the Plaintiff, and the Sar- 
yeyor General in his Memorandum of distribu- 
tion suggested that that portion oi water should 
be taken at a certain specified point. It so hap- 

Sens that the spot so pointed out is at a certain 
istance from tne lana of Despeissis, who peti- 
tioned the Land Court that he might be allowed 
to take his water at the point selected, and to 
bring it to his land through the intermediate 
Jands of the Defendants, upon payment of a fair 
compensation, in pursuance of Art. 15 of Ordi^ 
nance No. 35 of 1863. 

The above application was submitted to' the 
borderers of the said Biver, two of whom op- 
posed the granting of Petitioner's prayer. Be- 
guard and Ore., the owners of Magenta estate, 
and < arcenac, the owner of Walhalia estate, 
laid their objections in writing before the Land 
Court, 

The Executive Council sitting as a Land Court 
has retained some of those objections for adin- 
dication, and referred to this Court the following 
purely legal question as to the right of Plaintiff 
to take the share of water allotted to him, at the 
spot indicate<i by the Surveyor General, and to 
take it to his estate thro' the intermediate lands 
of the two above mentioned estates. 

P. L. Chastbllibb, for the Plaintiff, said ; — 



* The eabjeot matter of this our I>6oi8ion inyolving an 
imkMrtant onestion of prinoiple has been submitted to onr 
^Stiier Judge, Mr. Jusrios GoLiir, who oonoon with us ; 
it is, therefore, the Judgment of the whole Court, 



Despeissis has a right to obtain what he asks ; 
his prayer rests upon the formal text of Ord- 
nance No. 35 of 1863, Art. 15. which expi^esfy 
says that '* any nroprietor wishing to have 
^* any water which ne may have a right to use or 
'* to dispose of brought to his land for any pur» 
'* pose, may- hare such water taken thro' any 
*' intermediate lands with the authority of the 
*' Executive Council and upon payment of a &ir 
*' compensation, to be previously fixed therefore 
" by arbitration." 

Before the promulgation of the above enact> 
ment, Bivers and Springs were private property. 
This provifion withdrawing them from the '' do* 
maitie privé " placing them within the '* donuume 
public", IS a repeal of Art. 644 and 645 of the 
CrviL Code : again, Art. 5 by providing an 
equality of rights and principle between border- 
ers repeals the second part of Art 644 which 
establishes a difference of right between border* 
era whose property merely borders the River or 
Stream, and the owner whose estate is traversed 
by the water. (Yet see Art. 4 of Ordinance.) 
AjB;ain, Art 12 (Ordinance) forbids any borderer 
taking water from the River without an autho- 
rity from the Executive. 

This is also a departure from the law of the 
CrviL Code. What clearlv proves the radical 
change of system intended by the Colonial Or- 
dinance is tne enactment of Art. 21 of the Ord: 
which treats as public property, springs which, 
by art. 641 C. C, are clearly privste property. 
Chastellieb, however, admits that the prepon- 
derance of authorities under the Codb Cfvil is 
against his pretentions, but sdds that even un- 
der that Code there are some authorities in favor 
of the system advocated by him and quotes 

Dalloz, Sermtvdes No, 275. 
Dekolombe, No. 211 and 260. 
SiBEY, 55-1-78. 
Daviel. No. 13, page 30. 
SiBBY, 53-2-21. 

E. LicLEzTo, Junior, for Eégnard and ors. — 
owners of Magenta, Altbo', at first sight, the 
system of legislation of the Civil Code may ap- 
pear to have been altered, yet an attentive read- 
ing of the Ordinance will prove that it no wise 
modifies the principles laid down in the Cods 
CrviL ; that the enactments of the Ordinance 
are so many rules for the more effectually carry- 
ing out of the general rule laid down in Artide 
644, Civil Code.* ' 

AH the provisions of the Ordinance appear to 
have been copied verbatim from some of the 
writers who have written on the Interpretation 
to be given to the general rule laid down in that 
article of the Code. Thus Art. 1 (Ord.) by pro- 
riding that the waters of Rivers are public pro- 
perty does not meao that they are tlui property 
of tJie Crown ; but property common to the hor* 
derers, an opinion consistent with the one ex- 
pressed by the majority of the writers on this 
subject and with decisions of the French Courts 
of law, on the same suliject. 

Art 12, 2 and 4 are to be found almost verba- 
tim in French writers. 
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In the Code the rights of borderers are 6^1 
in character and mprmcmld,cœieriip<mbti8. The 
inequalities being only tnose arising from the 
situation of the respective propeities ha?inga 
proportional right to the use of a common pro- 
perty but not ;|until such undivided right has 
been regulated by the administrative authority. 

Art. 5 of the Ord. is nothiog more than the 
adoption, under the form of a legal enactment, 
of the Doctrine taught and professed in iVance 
by writers and Courts of law m interpreting Art. 
6éA, Civil Code. 

Article 15 of our Ordinance is the reproduc- 
tion of Article lof the French law of 1845. 
It creates a servitude, and therefore must 
be construed strictly. It gives a " serritude " of 

Passage, but not a servitude of *' prise d'eau " 
de YiLLEKETJVB. Lois annotées.) 

The servitude " de passage " is different from 
the '^ droit d'appui ; " a servitude which was 
created in France by the law of 1847 and in our 
Ordinance by Art. 18. 

Cites Dei£0L03CB£ 2 No. 212 
Daviel, on the law of 1845 p. 24 
SiXET 53. 2. 17 
„ 54. 2. 337 

« 

L, BouiLLABD, for Carcenac, owner of the 
** WcdhaUa " Estate. The ordinance contains the 
piovifiioQs which necessarily flow from the prin- 
ciples of the Civil Code. It purports to abrogate 
m number of decrees and aoes not mention the 
(TrviL Code, thereby leading to the necessary 
inference that it never intended to abrogate 
the Code Civil, but only the several '* arrêtés " 
which had been promulgated for fiicilitating the 
application of the Code which the new ordinance 
'purports to regulate by its new enactment. The 
Ormnance is nothing more than an ''Arrêté 
réglementaire '' for the better application of the 
general rule of the Code. 

BouaLABD joined Lkclezio in the arguments 
nrged by the latter in support of his proposition 
of the non-abrogation of the Code. 

J. CoLiK, Qukbk's Advocate : The point re- 
ferred to the Court is one of great importance 
which makes it imperative upon the Court 
closely to examine the laws of France and of 
Hauntius on the ownership, disposal and use of 
waters. Both laws have given rise to much con- 
troversy. 

The principle of the Code has been asserted 
and strengthened by the new Ordinance of 1863 
and neither repealed, nor modified, nor affected 
in any wise by that Ordinance, as asserted by 
the Plaintiff. 

pur present water law is the same aa that 
which, under the Code, had the sanction of the 
French Courts and of the best commentators 
of the Civil Code. 

In France the ownership of non-navigable 
Bivers, before the Revolution in 1789, gave rise 
to much controversy. 



In Mauritius tliore was no such uncertainty. 
Those rivers having been the property of the 
Kdtg. 

But the CoDB CmL created a new order of 
things ; it was promulgated in 1805. No reserva- 
tion is therein made as to the rights of the Knra 
over those Bivers and their waters* The^ Code 
having provided for the use of waters and re- 
maining silent, however, as to the ownership 
thereof; it was contended by CHAMPiomriBBB 
and DuRAirroN that they were the private pro* 
perty of the borderers, Pboudhok, Nadault de 
BuFFOK, BrvES and Dvbbbuil, maintained that 
they are within the '' domaine public, " whilst 
TaoPLOKG and the CouaT of Cassation held 
them to be *' res nullius*' 

In Mauritius, however, no such uncertainty 
can possibly exist on the ownership of our colo- 
nial waters. These, with us, form a part of the 
" domaine public," and as such imprescriptible 
and unalienable, very different in this respect 
from Cbowit property which is prescriptible and 
alienable. 

By so placing the waters of rivers and public 
streams within the *' domaine public," the Or- 
dinance has introduced no new principle and still 
less as it made iiny transfer from the private to 
the public domain which, without an adequate 
indemnity, would have been an abuse of power. 

It has merely sanctioned, by a legislative en- 
actment, and placed beyond doubt, that which 
would have been much disputed amongst us, 
without the interference of our local Legisla- 
tion. 

So much as to the ownership of Colonial Wa- 
ters. 

In reference to the use of those waters, the 
Ordinance of 1863 has made no innovation, but 
given a legislative interpretation of Arts. 644 
and 645. similar fo the one given as to the mean- 
. ins; of equality of rights by MABCADE.DnBBxuiL, 
Hbniuok de Fausey, Pahdessus, Mebldt, dnmn 
d^Eau § 8 ; such an interpretation as given of 
the pronibition of damming a River without an 
authority from the competent authority, by Es- 

TAVGXN, NaDAVLT DE BUFFON and SiBEY, 64.2. 

270. Further Art. 645 itself submits the use of 
the Waters of Bivers to the control of the *' rè- 
glements d'eau." The alleged discrepancy bet- 
ween the Ordinance and Uie Civil Code nas no 
existence whatever. 

Art. 15 is the translation of Art. 1 of the 
French law of 1845, and by that law the ^ servi- 
tude of passage *' implies the servitude of *' prise 
d'eau," without whicn the ''servitude de passage" 
would be nugatory. 

Such was the opinion of the legislators who 
framed the law of 1845. (Read the debates be- 
fore the Chamber of Deputies.) The preponde- 
rance of authorities and the jurisprudence of the 
French Courts is in favor of that conclusion, and 
the authorities apparently leading to an adverse 
opinion, on dose examination, however, proved 
not to be in point. 
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Moreover the argument of the Defendants 
that Art. 15 gives a right of passage and not a' 
right of '' prise d*eau/' implies a pretention to 
the ownership of the banks of public Rivers. 
They have no such righfc. The bed and banks of 
such Rivers are public property as well as the 
water itself. A distinction is, however, to be 
made between the beds and banks of Streams 
which are public and those which are private 
property, such as the beds and banks of Springs, 
Streams, which by Art. 81 of Ordinance 85 of 
1863 are private property unless they are the 
sources of puplic Streams. 

But when is a spring stream private property 
and when does it become public property is an 
important question. 

When a spring generates a stream which runs 
into a Biver or the sea on the property wliero 
it rises, it has been from time immemonal held 
to belong to the owner " cûi ex /undo nasciturJ'* 

But when following its natural course it flows 
thro' the land of others to reach the River or the 
Sea, the inferior borderers have a right to the 
use of that water. Thi» community of interests 
changes the character of the stream and gives it 
that legal character of publicity which brings it 
within the provisions of Art. 66 i, C. C, 

In this last case the bed on which such water 
flows is within the public domain, unless bv an- 
cient titles and before the Civil Code, the banks 
and beds of such runs of water have been con- 
ceded, (Arrêt. 14 Vend., An 13, Ord. No. 18 
of 1841, Ord. 30 of 1854.) 

Therefore, in granting the plaintiff authority 
to take his water above the ooundaries of his 
property, works necessary for the " prise d'eau" 
will rest not on private but on public property ; 

Therefore, concluded the Queitt's Adtocatb, 
Despeissisis fully entitled to take Vib water on 
*the superior borderer's estate at the spot indi- 
cated by the Surveyor. 

JUDGMENT : 

This question borrows much of its importance 
from the line of argument adopted by .Counsel 
on both sides. The learned Counsel for Des- 
peissis urges the Court to a Decision in favor of 
the Plaintiff, on the ground of the radical change 
which he alleged to havtf been introduced by 
Ordinance No. 35 of 1863, in the law which, up 
to the promulgation of the Ordinance, regulated 
the ownership and use of our Colonial waters, 
asserted the repeal of Art. 611, 644 and 645 of 
the ( ivil Code, and repudiated as inapplicable to 
the present state of things, the authorities and 
Decisions of the French Courts, based, as they 
are, upon the alleged repealed enactments of the 
Ci^ Code. 

On the other side, the Defendants' Counsel 
dènit'd both the existence of the alleged repeal 
and the fact of the local legislature having ever 
contemplated and intended any departure from 
the enactments of the Civil Code. 



Practically, therefore, the issue they have 
raised comes to this : have the enactments of the 
Civil Code having reference to the ownership 
and use of our Colonial Bivers and Streams beea 
repealed or in any way modified by the promul- 
gation of Ordinance No. 35 of 1863. 

We arc flcarly of opinion, 1st. That the provi- 
sions of Ordinance No. 35 of 1863, have not 
modified and still less abrogated Articles 641, 
644 and 645 of the Civil Code, the fundamental 
law of tho land. 

2ndly. That the new Ordinance is nothing 
more than a legislative interpretation of the prin- 
ciples laid down in those articles, the application 
of which had given rise in France to much inde- 
cision and controversy, which evil, our Colonial 
legislature has partly remedied. 

In support of the non-repeal of tho enact- 
ments of the Civil Code, we notice first of all 
that the Ordinance which formally does away 
with a certain number of local Ordinances, De- 
crees and Proclamations does not, in any term, 
abrogat • any portion of the Civil Code, thereby 
leading to the logical inference that such abro- 
gation was not intended. 

Are the enactments of the Ordinance so con- 
tradictory of the principles of the preexisting 
law as to preclude the possibility of reconcilinff 
the two laws in their application, which would 
lead to the inference of the abrogation of the 
article above cited of the Civil Code. 

Unless supported by enactments clearly con- 
veying such a contradiction, we should not feel 
ourselves warranted in disturbing principles on 
which rest important rights, and such contradic- 
tion we have not found. 

The difference in tho wording of the Ordin- 
ance when compared with that of the Civil Code 
is easily explained ; the Code lays down general 
principles only, and those on the matter now 
under consideration are to be found in two ar- 
ticles. The application of those principles has 
given rise to a great division of opinions among 
French writers and Courts of Law, for the last 
fifty years. 

The provisions of the Ordinance shew that the 
object contemplated by that Ordinance was to 
put an end to all such controversies for the fu- 
ture. 

The Ordinance adopts the general principles 
of the Code, and its first twenty-four enactments 
provide fçT the application of those principles. 

These provisions far from contradicting the 
principles of the Code, are each and all of them 
based on opinions of commentators and Decisions 
of Courts delivering what they considered to be 
the correct application of the principles of the 
Code, 6n those controvertedr questions. 

A summary review of those enactments will 
illustrate the correctness of this conclusion. 



1M7] 



COURTS OF MAUBITILS. 



83 



Alt. 1. — Providee that, with the exceptions 
to be hereafter mentioned, all Bivers and Streams 
are public property and are in the '' domaine 
pablic." 

This Article disposes of the doubtful question 
of ownership as to rans of water bearing a pu- 
blic character from the rights enjoyed in com- 
mon by their borderers, a question left by the 
Code to be inferred from the provisions regula- 
ting the use of their waters and which gave riee to 
much controversy. Some contending that Bivers 
were the private property of the bordeyers, 
and others that they were *' resnulUus " and as 
vach forming part of the " domaine public'* 
The Ordinaoce has adopted the latter conclu- 
sion which is the opinion of the '* CouB de Cas- 
sation " (S. 46.1,433) and of a considerable 
number of commoDtators of the highest Order 
such as Pbotjbhon, Mebldt, Nadatilt de 
BuFFOir, Bites &c. 

Art. I. Of the Ordinance is therefore simply 
declaratory of what was the law uuder the Civil 
Code at the time of its promulgation, and in 
adopting the conclusions embodied in th^t Arti- 
cle I, the legislature was justified not only by the 
authorities who have written and decided uuder 
the Code, but by our own precedents which 
freed the question from many of the difficulties 
existing elsewhere.' 

In the Colony, and previous to the French Be- 
Yolution, the ownership of non navigable Bivers 
had been claimed by the state» and although that 
right, which by the Land Court (Séance du 29 
I/Ukn 1832) is called " un droit primitif et singu- 
** lier que l'Etat s'est attribué," appears to have 
been exercised in one solitary instance (viz : ) 
the diversion of the " Bivière des Pamplemouss- 
es " and of the " Bivière des Citrons '* for the 
wants of the Powder Mill, yet in as much as such 
right was consistent with the law of the land at 
the time the '* coutume de Paris, *' we are 
bound to consider that the ownership of non 
navigable Bivers was claimed as one of the 
feudal prerogatives of the Crown of France. 

Between the abolition of Boyal authority in 
France, as well as in Mauritius, and the Empire, 
a space of time elapses within which all rem- 
nants of feudal prerogatives had disappeared and 
non navigable Rivers, in the words of the Court 
of Cassation, fell '' dans la classe des choses qui 
" n'appartiennent à personne, dont l'usage est 
** commun à tous et dont la jouissance est réglée 
" par des lois de police " (S.7-1-185.) 

By the promulgation of the Civil Code at 
Mauritius, in 1805, without any modification m 
its text in the Arrêté Supplémentaire, the ge- 
neral principles laid down by the f^ivil Code sub- 
jecting the use C* Jouissance ") oi public runs 
of water to the supervision and control of the 
Executive has been and continues to be the law 
of the land. 

We have dwelt upon the meaning of Art. 1 
of the Ordinance because it appears to us that 
aU the enactments of that Oniinance, with the 
exception of Art. 15 when compared with the 
Civil Code, bear the same character, most of 



them may be traced in French Jurisprudence 
lûid text books as conveying a correct interpre- 
tation of the principles of the Civil Code. 

Thus, for instance, the prohibition of Art. 2 
and 2é of the Ordinance are based upon rea- 
sons mentioned in Nadault de Buffon, pa^e 
55 : '' Si la construction des barrages était lais- 
'' see libre et &cultative à chacun, 1* usage abusif 
*' qu'on en ferait causerait bientôt les plus graves 
'^ perturbations dans les eaux courantes,'' and 
upon the Authority of an ^' Arrêt " of the Cour 
de Cassation. Sibbt 34«1.74.} 

Again, as to equality between borderers, as 
meant by the Code, the readiog of the '* Arrêt '' 
of the Cour de Cassation, (Sibey 7. 1. 185) and 
of most writers show that Art. 5 of our Ordi- 
nance has introduced no new principle. 

It is further to be remarked that many of the 
provisions of our Ordinance are so many tran- 
scriptions of the Administrative enactments pro- 
mulgated in France for the application of the 
Civil Code. 

" L*eau des Biriàres non navigables est com- 
*' me Teau des Rivières navigables, une proprié- 
'' té publique. Ce titre a deux acceptions ; par 
*' Tun on entend une propriété Nationale^ et par 
'' l'autre une propriété comvmime. Cette deu* 
" xième acception est applicable à tous les cours 
'' d'eau non navigables, flottables, qui ne sont 
'* pas une propriété privée. Ces choses sont les 
'' Kivières et ruisseaux qui traversent plusieurs 
'^ héritages, plusieurs communes." (Code Admi- 
insTSATiF, Fleumgeo, Vol. 2, p. 257.) 

> 
Having thus shewn the consistency of the 
enactments of our Ordinance with the principles 
laid down in the Ciril Code sûid the value of 
those Colonial enactments for the more effica- 
cious carrying out of the principles of the Civil 
Code in reference to water in general, we now 
tarn our attention to the much narrower point 
which forms the issue under immediate consi- 
deration. 

Art 15 provides that a borderer may have his 
share of water brought to his land by taking it 
through any intermediate land. 

The enactment is partially a translation of the 
French law of 1845. 

It is contended for the owners of Magenta and 
Wallalah that the word intermediate does not 
apply to any land separating the water from the 
land of the petitioning borderer, but that which 
lies between two portions of land belonging to 
one and the same proprietor. 

The borderer thus taking his share of water 
on his land next to the River is empowered to 
take the water through such intermediate land 
to his land, for, all the law intended to give such 
borderers was a mere '* servitude de passage *' 
but not a *' serritude de prise d*eau." The learn- 
ed Counsel quoted two Decisions of the Courte 
of Montpellier and Anoebs, and an *' Arrêté '* 
oftheCouBDE Cassation. Sibet55, 1. é4G. 
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We are not satisfied that the last Decision 
delivered in the same case as that of the Court 
of Anoebs has decided the question oi law such 
as it has been submitted for our consideration. 

• 

Be it remarked that by the law of 1845, the 
question whether a party is or is hot entitled to 
the benefit of a servitude of " prise d*eau " is to 
be decided by the Courts of law. on the merits 
of each Application, and the Court, like the Land 
Court, here, is empowered to refuse the servi- 
tude, if, from the facts of each case, they think 
it would work an injury to the rights of the su- 
perior borderer ; and the " Arrêt " of the Coub 
DE Cassatiok in the case of de Gouêshone^ rests 
on two points of fact : 

lo. That the prayer of <fe Oouëshone would de- 
prive the superior borderer of his full rights on 
the Stream in question. 2o. That parties had 
settled for more than 30 years the mode of using 
such water. 

This ''arret," in nowise, bears out the meaning 
which the Defendants seek to attach to the word 
interTnediate. 

Again, the Decisions of the Court of Cassation 
delivered in cases also not in point, however, led 
to an adverse conclusion. Such is an "arrêt" of 
the CouE DB CASSATioir of 1867 ; (Siekt 69.1. 
500.) Whilst commentators of the highest merit 
have given opinions clearly contradictory to the 
opinion of the writers cited in favor of the De- 
fendants. Dem<»lombe Servitudes. No. 211, 
Datiel on the law of 1845. 

Id presence of such conflicting authorities to 
come to a sound and satisfactory conclusion, we 
must fall back on our Ordinance constructed in 
connection with the rules of the Civil Code. 

We think that the right of passage over any 
intermediate land, necessarily implies a right to 
a ** prise d'eau" ; without which such right of 
passage would be, in most cases, useless. If an 
mferior borderer is to carry his share of water 
thro' any intermediate land lying between his 
jsstate and the Eiver, he must necessarily be en- 
titled to take that water, provided that in doing 
80 he does notinjure the rights of his co-borderers. 

We are further of opinion that the bed and 
banks of a public stream are public property, and 
that works made in such public streams cannot be 
resisted on the ground of their being an infringe- 
ment of the rights of the borderers. 

But when is a stream or run of water public 
in law ? To ascertain this a distinction must be 
made ; when a spring creates a streana which 
following its natural course falls mto a River or 
into the sea. within the boundaries of the pro- 
perty from which it has risen, the bed of such 
stream is private property and like the water 
which flows into it belongs to the owner of the 
land. But when a stream following his na- 
tural coarse falls into a river or into the sea 
after having crossed over several properties, 
it becomes common to the owners of such 
properties, takes from such community the 



legal character of publicity, and is public proper- 
ty : Such are the provisions of Art. 21 of Ord. 
35 of 1863 combined with Art. 6él of the Com 
CrviL. That the beds ot public streams are not 
the property of the borderers mu«*t be inferred 
from Art. 563 of the Civil Code, which provides 
that when a Kiver, even non naTÎgable, shall 
change its course and flow on the land of other 
people the lattt^r shall be entitled to take the 
forsaken bed as an indemnity, clearly demons- 
trating that in %\e spirit of the Code such bed is 
not the property of the bordering landowners, and 
therefore falls in the category of things which 
are tea ntUlus, as such within the public domain 
and under the keeping and control of the Execu- 
tive. 

* But we must add, as to banks, that they are 
public property, but to the extent, only, at which 
they form part of the stream, that is comprisio^ 
that portion which is covered when the water is 
high, without* overflowing. (Sieet 43.215. Di- 
HOLOHBE 9) Banks and beds of a public Biver 
or Stream, being public property, none of the 
borderers have any right to oppose the granting 
of a " prise d'eau " by the Executive, so long as 
they are 1^ in the full undisturbed enjoyment 
of their share of water. 

We think that Art. 15 confers upon the lower 
borderer, a right to ask that a servitude should be 
established for taking and conveying his share of 
water thro' the land of the higher borderer ; that 
thelaw hascontomplatedthatsuch servitude should 
be granted in conformity with the general rule of 
the Civil Code, on the use of public waters, which 
says : " Lea tribunaux, en prononçant, doivent 
*« concilier l'intérêt de l'agriculture avec le rea- 
" pect dû à la propriété privée." 

And, further more, that when such servitude 
is due, regard must be had, in fixing upon the 
spot where the necesary works for the " prise 
d'eaii " are to be made, to the law on aervi- 
tudee. 

Upon the whole, should Despeissis satisfy the 
Executive, sitting as a Land Court, in point of 
fact 

Istly. That the granting of his prayer is in the 
interest of the agnoulturà purposes of the Plain- 
tiff; in conformity with Art. 645 of the Civil 
Code, 

2ndly. That at the point suggested by the 
Surveyor General, a servitude of '\ prise d'eau 
can be established donsistently with Art. 683 
684 ofthe Civil Code, 

We are of opinion that under Art- 15 of Or- 
dinance 85 of 1868, lie would then be entitled to 
obtain at the hands of the Land Court, the ser- 
vitude of " prise d'eau " prayed for. 



• We do not consider that it is poaable to BJÇW»te the 
banks from the bed ; and we hold, ^refore, thatthe banifl 
and beds of pubUc rivoni and streMna form part of thA 
pnblio domain* 
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SDPREHBCODRT. 



ChEKIN de F£B, — iNBEHNIxi, — IDOMlfAGES. 

Oirconatances â^ajprès lesquelles la Cour a décidé 
gue le dommage survenu à un immeuble, par 
suite des travaux du Chemin de fer^ — et posté- 
rieurement à Tindemnité accordée au propriétaire 
de l'immeuble par les experts, — ayant été prévu 
et ayant servi de hase pour fijMr le chiffre de Vin» 
demnité, ne pouvait motiver une action en dom- 
mages contre le Gouvernement. ^ 



BaTLWAYS, — ^IXDEMNmCATION, — ^DaHAGES. 

Circumstances under which it has been found by the 
Oourt thai the Government was not ansvoerabU 
for a certain damage which occurred to an immo- 
veable property t on aceomit of the railway work,-^ 
cund subseç[uently to the indemnification awarded 
to the oumer tJiereof by the Bailway Commission' 
erSt'^such Commissioners having foreseen and 
taken into account the danuige complained of. 



liV^IDOW MEECIBB & Anoe,— Haintiffs, 



vernis 



C. J. BOYLE,— Defendant. 



Before : 

His Honor Mr. Justice Colin, and 
His Honor Mr. Justice Abnaud. 



J. L. Colin, • 
B. Laubent, - 

S. J. DOUOLAS,- 
J. BOUCHET, • 



Of Counsel for Plaintiifffl. 
-Plaintiffs' Attorney. 
-Of Conosel for Defendant. 
-Defendant's Attorney. 



8^/è November 1867. 



This was an action brought by the Widow and 
Heirs of the late William Mercier, to recover 
from the Defendant, in his capacity of Chief 
Commissioner of Tlie Mauritius Bailways^ and 
acting in such capacity on behalf o^Her Majesty's 
Mauritius Colonial Government, the sum of 
eight thousand pounds sterling, as damages, 
under circumstances set forth in the Declara- 
tion. 

The Plaintiffs alleged that tbe estate of the 
late William 51ercier was the owner of an im- 
moveable property situate at Port Louis, " Pas- 
sage Monneron," which property had been con- 
verted into a Dock and Warehouse at a great 
deal of trouble and expense previous to the de- 
cision taken by Government that Railways should 
be established, and that the central terminus 
should be established close to the said property. 

That as soon as it became known that the 
" Pouce " and " Butte à Tonnier's " rivulets 
were to be diverte^d from their natural course, 



the owners of the neighbouring property felt 
great apprehension, and Petitions and imports 
were sent in to point out the danger to which 
such property would be exposed by the overflow- 
ing of the two united rivulets. That the above 
mentioned property of the late William Mercier 
was more exposed to danger, because the two 
rivulets operated their junction at the corner of 
the late W. Mercier's property and the works 
made for that purpose left no sufficient egress 
for the enormous quantity of water which comes 
down the two rivulets during the rainy season ; 
and because, just opposite Mercier's stores, a 
sharp curve had been given to the canal which 
tended to retard the flow of the waters, and 
raised the level thereof. 

That the Plaintiffs, in anticipation of the loss 
and prejudice to be caused thereby, had written 
officially to the Defendant, on 8tb April 1864, to 
express their fears. That in spite of the warning 
thus timely given, the Defendant carried on the 
Bailway works and caused the two rivulets afore- 
said to be united at the corner of the late Willi- 
am Mercier's property. 

That the Defendant further caused the Creole's 
rivulet to be joined to the two already mentioned 
streams, some distance below the stores of the 
late W. Mercier, thereby increasing the quantity 
of water which was to flow through the main 
canal and thereby hindering pro tanio the eecape 
of the waters of the other two streams now unit- 
ed into one, forcing them back to a great extent 
and raising their level. 

That on 12th February 1865, there was a very 
heavy fall of rain, and the waters pouring from 
the mountains and the upper part of the town, 
came down with great violeoce to the point of 
junction of the two first mentioned streams at the 
corner of W. Mercier's propertv. That the water 
coming down from the Creole's Bivulet not 
finding sufficient egress by the main canal, chec- 
ked the flow of the waters of the two first men- 
tioned streams, forced them back, and accumula- 
ted them at the very corner of late Wm. Mer- 
cier's property. 

That the Defendant had caused a wall 400 feet 
long, 6 feet thick and 10 feet high to be built 
behind the line where stand the railway waggons. 

That such wall was built just across the natu- 
ral course of" Pouce" and " Butte à TonnierV 
rivulets and on the very place of their former 
junction and tended to stop the waters and ac- 
cumulate them at the place of junction now ex- 
isting at the corner of the late Wm. Mercier's 
warehouse. 

That the Defendant further caused the " Pas- 
sage Monneron*' to be shut up by a wooden rail- 
ing close to Wm« Mercier's property, and " all 
the waters with their accompanying matter,"- in 
the very words of the Declaration, coming down 
from the " Passage Monneron" being hereby ob- 
structed, did flow into the said property. 

That on the 12th February 1865, the property 
of the said late Wm. Mercier was, on account of 
the obstructions above recited, completely inuOr 
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dated during the heavy rains which fell on that 
day, by the oTerflowing waters of the two rivulets 
increased by the waters from the ''Passage Mon- 
n^ron" and '^ Créoles" stream rivolets, and an 
immense quantity of sugar, rice and other mer- 
chandise stored by divers persons in the said Wm. 
Mercier's stores, were either totally lost or great- 
ly damaged, and also that two occupiers of the 
central houses suffered so much that they imme- 
diately left the premises. 

That the property of the said late Wm. Mer- 
cier has been immediately given up by the tenants 
and cannot, now, be let at any price. Thence the 
action in damages. 

The Defendant, first, demurred to the action, 
and upon that Demurrer Judgment has already 
been given by the Court. (Supra Page 36.) 

The Defendant then pleaded, traversing all and 
singular the allegations setforth in the Decla- 
ration. 

That the works complained against were neces- 
sary for the construction of the two lines of rail- 
ing, the construction of which has been sanction- 
ed under the provisions of Ord. Ho, II of 1862, 
and that the said works were made under the pro- 
visions of the said Ordinance and with the sanc- 
tion and spproval of the Governor of this Colony, 
with the advice and consent of the Council of 
Government. 

Further, that on 8th April 1864, the Plaintiffs 
averiug that they were prejudiced by the said 
works made their claim for compensation, which 
claim was, under the provisions of the said Or- 
dinance, duly adjudicated upon by commission- 
era duly appointed under tne provisions of the 
said Ordinance and the said Conamissioners did, 
by their award dated 20th of October 1864, fix 
the amount of compensation to be paid by Her 
Majesty's Colonial Government to the Plaintiffd, 
for damage caused to the said property, by the 
making of such works, at the total amount of 
^25,800, which said amount was wholly paid to 
and accepted by the said Plaintiffs in satisfaction 
of all such damages. 

And further that any damage suffered by the 
Defendant occurred by the act of God and not 
in consequence of the making of the works in 
the Declaration mentioned. 

' The Plaintiffs maintainiug the facts set forth 
in the Declaration, joined issue on Defendant's 
last pleas. 

J, CoLiK, for Plaintiffs, laid the facts before 
the Court and called his witnesses. 

Hoy. S. J. DoroLAS for Defendant (the De- 
fendant also called witnesses,) urged that: — 
the precise question at issue between the parties 
should be put before the Court, (reads the De- 
claration. ) This is a Petition of right, it recites 
that the Plaintiffs anticipating the prejudice they 
say they have suffered» expressed their fears in 
their cmcial letter. My learned friend contended 
that the damage which did occur could not be 
anticipated when they went before the arbitra* 



tors ; but the Plaintiffs disprove this argument 
by their very Declaration which atates that dan- 
ger from inundation was contemplated and the 
works proceeded with in spite of remonstrances. 
The works made were the diversion of ** Pouce" 
and " Tonniers" streams by the " Stanley " cut, 
which cut debouched in the '' Creoles " stream ; 
there was no possible use for the " Stanley '* cut, 
except to carry in the " Creoles " stream the 
waters of those two streams ; we have it prov- 
ed that this wall of 400 feet was the necessary 
operation towards making the " Stanley " cut ; 
it was its retainiog wail» it was therefore part 
and parcel of the diversion of the streams con- 
templated by Government and part of the scheme 
protested against by the heirs Mercier. The 
wooden paling was an open paling through 
which water could flow freely, and the ^' Stan- 
ley " cut was the obstruction, if there wss 
any. The syphon was also part and parcel of 
« Stanley's " place. 

All these are the works considered necessary 
for the Bail way works which Government were 
authorized to make, subject to making compensa- 
tion to those who might suffer thereby. I refer to 
letters of the Heirs Ûercier, 8th August 1864, 
and Art. 20 of Orditance 11 of 1862. The heirs 
Mercier claimed damages alleging that they have 
suffered from inundation on account of those 
works. We have pleaded, inter alia^ that upon 
an award, a sum of;S25,800 has been pain by 
Government to the Plaintiffd ; also that the da- 
mage was the act of God. 

It now becomes important to examine the claim 
made, and the award made upon that claim. I 
turn to (he letter 8th April 18G4 ; after setting 
forth their right to the property, they say this ; 
** "We regret to say we have another cause of com«» 
plaint " &c. What we have to consider is what 
was the claim of the heirs Mercier for compensa* 
tion. The award of the commissioners shows 
what claims they proceeded upon and determined. 
The complaint was twofold : the passage stopped» 
and the danger of inundation ; the Chief commis* 
sioner ignores one claim but offers compensation 
for the other. 

The whole thing goes before the commissioners, 
and the letter of Mr. Boyle cannot narrow the 
claim which was entertained as made in the let- 
ter of the heirs Mercier who state in their De- 
claration that ihey anticipated danger of inunda- 
tion. There is no question as to the sufKciency of 
the works, that they broke down, and therefore 
damage ensued. The i^orks V ere properly made» 
That they exposed the Plaintiffs to damage is 
possible, though how far this extraordinary inun- 
dation is answerable for, is a great question ; if 
we look at Didier*s evidence, what took place at 
his house did not arise from the Hailway works, 
and we hare no proof,at a subsequent period, that 
the stores were inundated. I say that an iounda- 
tion took place such as never was seen before. 

J. CoiiK, in reply : The defence rests chiefly on 
the award of the Commissioners. If I can show 
that taking the ratio of rain that fell in the mor« 
ning when no one feared a flood, Mercier's store 
was at that time overfiooded, am I not entitled to 
say that the depreciation of the store was not due 
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to the exceptional flood ? The Qovernment sho- 
wed this bj restoring things to their original state 
bat during one year the store could not be occu- 
pied. As to the award, we must take the whole of 
it; the first docament to be inspected is the letter 
^f the 29th of March (objected to by Douglas and 

S Ten up by Colin.) In our letter of April to the 
ommissiooers, we allude to the dangers of 
inandacioQ merely as a contingency, the award 
takes no notice of such contingency. 

We could not sue for damages on accounh of 
dangers that had not arisen yet ; you had the 
power to make that cut, we made our reservations 
and guarded ourselres in case of future floods 
that we anticipated. At ten o'clock a.m. that 
day, there was no water in the rest of the town. 
Our store was inundated and the syphon had 
ceased to work. 

The tide rose at 8 p.m. and had nothing to do 
with the inundation at 10 a.m. Besides that 
wall stopped the whole drainage of the town. I 
refer the Court to the Beport of the Commiasio- 
ners approved by Goyernment and the Municipal 
Corporation. 

JUDGMENT. 

Two principal issues arise out of the pleadings 
in this cause, and to the solution of tnese two 
issues the mass of evidence oral and documentary 
laid before the Court, must be subservient. The 
first is whether the overflooding of the Plain- 
tiffd' stores and warehouses in ''Passage Monne* 
ron*' street, on the 1 2th February 1865, was 
caused by the act of God or by the works made 
by Government for the purposes of the Mauritius 
Railways. The second is whether, supposing the 
damage sustained to be attributable wholly or 
partly to such Railway works» the Plaintiffs have 
already received compensatiou under the award 
of the Railway Commissioners, and are therefore 
estopped from setting up their grievances anew. 

We feel satisfied that the inundation of the 12th 
February 1865 short lived, but terrific, sweeping 
down the mountain passes and precipices to the 
aea with unwonted fury, destructive of property 
and destructive of life had a great deal, to day, 
with the damage suffered by the PlaintifTi', but we 
are also satisfied that the Railway works have 
played their part, and not an uuimportaot one in 
the havoc and waste suffered on that day. 

We find here the canals of two Istreams united 
into one, and that neither sufficiently widened 
nor sufficiently deepened to offer to the tempo- 
rary flood of water which, in a few minutes, 
turned an unsignificaot stream an almost open 
sewer, as a witness calls it, into a tempestuous 
torrent ; we find the shallow cutting thus made 
at right angles with the " Pouce " and " Ton- 
niers " rivulets, carried on for several hun- 
dred yards, almost on a dead level, until it meets 
the " Creoles" stream with which it unites. 

Such a condition of things, in the words of 
Dr. Edwardii, the Chief Sanitary Inspector, 
whose evidence we quote, rendered the conse- 
quences of a flood inevitable, and might have 
been anticipated. 



In reality this new cut had to carry off almost 
the whole waters qf the " Pouce'' Mountains and 
a great deal, at least, of the surface and under 
ground drainage of a large portion of this town. 

The result was that at 10 a. m., the syphon 
that was intended to take off the drainage of 
*' Passage Monneron " (Yandermeerch's evi- 
dence) bad ceased to work, and the water had 
passed through an unfinished portion of the 
earthen embankment at the extremity of the 
stream wall on the right bank ; at 11 a. m., the 
water must have been entering Mercier's stores, 
whilst by 2 p. m., the water was 2.87 feet above 
the coping of the syphon well ; 1.51 above the 
plinth or 2.81 feet above the floor of Mercier's 
stores. 

At I before 7 p. m., the cut, " say the Con^ 
missioners on the Inundation," was overflowing 
just above the railway bridge or nearly in its 
widest part, and the water of the '' Creoles ** 
stream was even then damming back the flow of 
the '' Pouce " cut, wliilst later in the evening the 
damming was nearly complete. 

After carefully comparing and sifting the evi- 
dence laid before us, we think ourselves irresis- 
tibly led to the conviction that a good deal of the 
damage suffered on 12th February 1865, by the 
Plaintiff's' stores, was caused by the diversion of 
the streams and inefficient provision found to 
carry off the watershed and drainage of that 
part of the town. 

No doubt there are, before us, conflicting opi- 
nions, and opinions given by witnesses of great 
experience and ability ; but the great weight of 
evidence is on the side of the viev^s taken by 
Captain Morrison and thoee who side with him. 

We have no wish to enter into those matters» 
except so far as they bear upon the issues in this 
case, and there is, in our opinion, no doubt that 
owing, in a measure, to the situation near the 
bend and the sustaioing wall, owing also to the 
extraordinary fall of rain within a comparatively ' 
short period of time; but owing also, and owinff 
chiefly, to the railway works, Mercier*s stores did 
sufllbr and suffer much. 

That the chief resident engineers' formulas and 
calculations are correct, we would readily con- 
cede, but formulas however precise, and calcula- 
tions however carefully made are of no value when 
applied to or proceeding upon erroneous data. 
In the applied sciences such reasoning is appa- 
rently as sound, but» in reality, as dangerous as, 
in logic, a syllogism of which the minor premise 
is false. 

The fall of rain of 1861, did not, in those parts 
of the town quite unaffected by the railway works, 
produce the results which the flood of 12th Fe- 
oruary 1865 is abundantly proved to have caused. 

The volume of water carried off by the three 
streams in question, whether because its course 
was not materially checked, whether it had time 
to flow on to the sea, the rain lasting longer, but 
never at any time falling with any thing like the 
force noticed in 1865, caused no damage from 
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inundation ibat coald be appreciated, did not 
certainly mark as an event from its virulence. 

The evidence is superabundant (BarclAy,Caha- 
gnet and others) that the water, everywhere, 
rose, ou 12th February 1865, as it never had risen 
before. 

If the occurrences of 1861 were the data, or 
whatever may have been the data,upon which this 
new cut was made, and the auxiliary work» exe- 
cuted, we believe them to have been iosufficient 
data ; we believe that no proper provision was 
made for the occurrence of severe hurricanes or a 
more sudden and heavy flow of water, than had 
been noticed at a time when besides no obstrue- 
tion existed to block up and force over the run- 
ning stream. 

But if engineers differ, and calculations vary, 
the facts remain and are undoubted, aud it is im- 
possible to reconcile those facts (vide 2. A. Kel- 
lxy's evidence p. 27, &c.) vrith the idea that the 
damage, caused ought to be attributed to the 
Railway work. 

We are therefore brought to this conclusion that 
it the extraordinary fall of rain which took place 
on the 22th of February was, in part, the cause of 
the damage complained of, the Bailway works are 
also and mainly the cause of such damage. "We 
must, therefore, decide that issue against the 
Government. 

But, another point, a very importaot one, re- 
maios to be decided : Government pleads that 
such damage was anticipated by the Heirs 
Mercier who spoke of it in their claim for dama- 
ges, and obtained damages for it, as for other 
matters also complained of, at the hands of the 
commissiooers appointed. 

We Ond that on the 8th of April 1864, the 
Plaintiffs, by Mr Arthur Edwards, their agent, 
wrote to the Chief Commissioner of Hailways. 
In this very long document the Plaintiffs a^r 
* setting forth their grievances and complaining 
specicUly of the shutting up and destroying en- 
tirely a street which is private property and the 
only egress of an extensive warehouse towards 
the Harbour, add : We regret to say that we 
have another cause of complaint, which creates 
in our minds, and will create in that of every 
lessee of Mr Mercier's property, a great deal of 
anxiety. The diversion of the "Pouce" rivulet 
takes place close to the said property and it ia 
greatly to be feared that during the rainy season 
when the rivulet will be overflowed, the water 
overflowing will cause great damage to the goods 
stored in the Warehouse. 

They, theo, go on to say that they have esta- 
blished by clear proof that they have been de- 
prived of their private property which is, as it 
were, destroy edj that a heavy loss aud prejudice 
has been suffered by them on account of such 
proceedings, and they claim £8,000. 

T.) that letter the Chief Commissioner answers 
on 22Qd AugnFt. The answer ignores the part of 
the letter relative to floods and subsequent da- 
mage and offers ;jf7.500 as full compensation for 
the loss of tbe passage. 



The tender being declined, the parties are re- 
ferred to certain Commissioners appointed by 
the Governor, under Ordinances No. 67 of 1860 
and 11 of 1862. 

Those Commissioners signed and published 
their award on the 26th October ISGl*. 

The award sets forth that the Commissioners 
have had before them the above mentioned letter 
of 8th April 1861, stating the reasons of their 
(the Heirs Mercier) claim of £8.000 for the 
damages caused to the property of the late Mr. 
Mercier by the works and constructions required 
for the purposes of the Railways now in conrss 
of execution in the Colony. 

The answer of the Chief Commissioner f22nd 
August) offers $7.500. That the Commissioners 
heard witnesses and the parties, and they in vir- 
tue of the powers conferred by the said Ordi- 
nance fix and determine that the amount of 
compensation to be paid by the Governement to 
the Heirs and Bepresentatives of the late W. 
Mercier, for the damages caused to their eaid 
property, shall be of the total amount of ;$F25,800. 

That amount was paid to and received by the 
Plaintiffs. It is contended that the present claim 
could not be contemplated, and in fact, formed 
no part of the memorial sent in for compensation. 

We must judge of the award by the terms 
of the award and by the light of the documents 
upon which it proceeded. 

It, unfortunately, does not give reasons to 
guide us ; nothing from which we can surely ga- 
ther what the Commissioners intended to do and 
for what specific claims, if any, they granted the 
indemnity which was awarded. It is evident 
that such an av^ard could not be expected to give 
an exposition of the law applied ; but it might, 
as is often done here and found elsewhere, ex- 
plain how direction, if any, were to be construed, 
to be worked or intended to be carried into ef- 
fect, what points were dealt with, what claims 
ignored or reserved. But, there is nothing of 
all that in the award or in any reasons given 
or notes made by the arbitrators ; we must, then, 
presume that the Commissioners took into con- 
sideration every thing that was submitted to them; 
Mr Boyle's letter could not possibly narrow the 
limits of the memorialists claim, unless assented 
to. The Memorial would, as usual, be taken as a 
whole, subject to the power vested in the Com- 
missioners, as arbitrators, to decide, if necessary, 
that one claim was Borne out another prema- 
turely brought. or foiled altogether. 

If the memorial be taken altogether, the main 
grievance is that a certain way of egress is taken 
away from the Plaintiffs ; but there is a secondary 
grievance : your works are so constructed that 
our store is in great danger of inundation in case 
of heavy falls ot ra^n. Why and on what ground 
shall we presume that the Commissioners in 
awarding the very large sum of ^25,800 intended 
to give an indemnity merely for the inconvenience 
arising from the loss of one passage out of two. P 
The only reason would be that the flood which 
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caosed the actual damage bad not taken place, 
but it was foreseen and the damage anticipated. 

We must, mark this, there is do proof in this 
case of goods lost by the Heirs Mercier or bj 
others to which they have been answerable for 
the value thereof; the damage is that, for some 
time, the stores were not let and that the value 
of the property has decreased. (Whether it has 
decreased m a greater ratio than all other town 
real property is not shown.) Now, this is im- 
portant, for, if the Commissioners would have 
great difficulty in anticipating the extent of any 
possible damage to goods and merchandize, they 
had much less difficulty, in fact, very little diffi- 
culty, in determining the possible damage arising 
from the yearly deficit caused by the stores re- 
maining uolet, or by their decreased value 
through an inundation wholly or partly caused 
by the Railways works. In fact, their attention 
waa directly brought to this, and in our opinion 
the yerj large indemnity granted,$25,800. is more 
easily reconciled with the award proceeding 
upon the grievance of a passage being stopped 
up and also the danger of inundation causing loss 
and thereby frightening away future tenants, than 
upon the bare grievance of the intercepted passage. 

This is- so true that from the day of the 
claim made to the day of the flood, and 
the outlet must have been intercepted before, 
since they speak of works made, not works to be 
made, the stores and house did not cease to be 
let. Brodie left after the flood. The '< Albion 
Pock " was still hired on the 12th February. 
Are we to assume that as the mere closing of one 
passage, which did not cause any reduction of 
rent or the losses of one tenant, the Gommision- 
ers would have given ^25,800, as an indemnity, 
when nothing in the reasons given, nothing in 
the course of the proceedings, and that we re- 
peat would have thrown great light in the matter, 
leads us to this assumption, and when there was 
pointed out to the Commissioners, as part and 
parcel of the causes of indemnity, the fact of the 
peculiar works executed, the danger arising there- 
from to proprietors and tenants P 

We are of opinion that this plea of the 
Crown must be sustained, and we give Judgment 
for Defendant, with costs. 
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TiiiLÎf scHiPTiON, — InscbiptioV,* — Hypothèque 
1.É0ALE9 - Partage,— Pritilèoe DEB CO PARTA- 
GEANTS, — ^Notaire, — ^bais de partage,— 
Abrogation implicite, — Héritiers sous 
bbnëfice d'intbntaibe, — Appel d'un Juge- 
ment nu Master: 

Ze mineur ématicipé par mariage n'est pat tenu 
d'inscrire s(m hypothèque légale, dans Vannée de 
V émancipation, sur les biens de son tuteur, cœnme 
le minetir est tenu de le faire par VArt, 10 do 
rOrd. sur la TramoripHon (36 de 1863) dans 
Vannée qui suU sa majorité. 

les dispositions du Code Civil ne peuvent être àbro* 
gées que par wie disposition spéciale et distincte 
de la loi nouvelle, et non implicitement. 



Des Mritiers sous hénéfice d'inventaire ne perdent 
point leur qualité powr s'être présentés dan$ un 
procès sans protester contre le titre d'héritier pur 
et simple qui leur a été donné, alors, surtoKt,qu*iis 
n'ont fait aucun acte pouvant leur faire perdre 
lem* qualité. 

Lorsque des co-partageants ont perdu leur privilège 
pour ne l'avoir point fait inscrire dans les délais 
prescrits par la loi, le privilège du Notaire, pour 
les frais du partage, subit le même so)% s'il n*a 
pas été imcrit dans le mêine délai. 



Tbanscbiptton, — Inscbiption, — Legal Mort- 
gage, -Partition,— Privilege op co-pabti- 
tioners, — Notary» — Costs of Partition,— 
Emancipated minor, — Guardianship, — Ik- 
pltcit abbogation op laws, — Heibs xtndeb 
benefit of înyentort, — appeal fbom a judo* 

MENT OP THE MaSTEB. 

A minor looDian, emancipated by marriage, is not 
hound to taJce inscription teithin ihe year folloW' 
ing lier marriaae, as she would be bound to do, 
after reaching her legal majority, conformably to 
Sect, 10 of Ord. No. 36 of 1863 on Transcript 
tion. 

Whenever it is intended to modify and change the 
dispositions of the Civil Code, the New Ordinance 
sJwws a distinct enactment to that effect, but the 
fundamental law of tlie land cannot be implicitly 
abrogated, 

Tlie Heirs under benefit of inventory, who have ap* 
feared witJiout protest in a suit where they had 
been qualified simply as heirs, have not, on that 
account, lost tlieir right of heirs voider ben^t Of 
inventory, especially when they have done none of 
the acts which» by the penal condition of the law, 
could change tluir position of heirs under benefit 
of inventory to that of lieirs simply sucK 

When co-partituyners have lost their privilege for 
having neglected to inscribe it within tlie delaysm 
prescribed by law, the privilege of the Notary, 
for the costs of paMion, is submitted to the same 
fate if not inscribed within the same delays. 



BOULLÉ, ~ AppeUant, 



versus 






RAOUL & Obs., — ^Eespondents, 



Before : 

His Honor G. B. Colin, Acting Fibst Puisne 

Judge, and 
His Honor L. Abnaud, Acting 2nd Puisne 

Judge. 



J. Colin, —Of Counsel for Appellant, 

V. BouLLs, —Attorney for same, 

G. GtvSi^* } ^^ ^ounsei for Bespondents, 
P. E. de Chazal, — Attorney for same. 
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ISth December 1867. 

The Appellant, in this cause, complained of a 
decree of the Master of this Court, made on be- 
half of Lois Uaoul and Mrs Fontenaj. whose res- 
pective coUocatione, in the scheme of distribution 
bjr way of an ** ordre " of the Estate Belle lie 
situate at ** Black River," had been maintained 
by such Decision. 

The Estate Belle lie which belonged to the 
late Henry Yiader and his wife, had been, at the 
death of Henry Yiader, sold by Licitation and 
purchased, on the 29th October 1861, by the 
Widow Yiader who sold, on the 3rd March 1863, 
two thirds of the same to Maigrot and Lemerle ; 
Maigrot and Lemerle not paying the purchase 
price, were forcibly ejected, and the Estate, put 
up again for sale, was, on the 23rd of February 
1865, adjudicated to Yictor Boullé, Attorney, 
who made a *' déclaration de command " in fa* 
vor of Aristide Boullé, for the sum of ^$26,005. 

The Order was opened, a yentilation took place 
for the Distribution of the price of Belle Be pro- 
per and the Collet Estate which had been united 
to it ; the Appellant Boullé was collocated on 
the Collet Estate, but that collocation did not 
cover the whole of his claim, the balance of 
which, i e ^^3000, he attempted to have collocated 
on the pnce of Belle lie proper. That colloca- 
eatioD, the Master refused to allow, preferriog to 
the Appellant's claim that of Baoul for $942, and 
that of Mrs. Cadet Fontenay for what remained 
of the purchase price, i.e, $\fiSS. 

It is necessary to state for the understanding 
of this case, that a deed of partition took place 
on the Ist of May 1863, homologated on the 9th 
of June 1863, between Widow Yiader and her 
children ; Henry Yiader and Mad. Fontenay 
were then minors. According to that deed of 
partition, Mad. Yiader was to have «$'20,723 ; 
Henry Yiader $%5G5 ; Mad. Fontenay g'2,665 
and iHaoul ]^942 for dues and costs. 

« The Estates had been sold, as above described, 
to Maigrot and Lemerle, from whom Boullé 
claimed, for advances by him made, a hypo- 
thec which v^as inscribed on 2l8t May 1868. 
Mad. Fonteuny, (Miss Yiader) married 29th 
August 1863, and in&cribed her hypothec on 
2drd September 1865. She was still under 21 
years of age, but married. Raoul took his in- 
scription on 29th June 1863. Widow Yiader 
gave her account of guardiao&hip to Mrs. Fon- 
tenay, her daughter, on October 30th 1866, ac- 
knowledging herself to be her debtor in a sum of 
$565 ; the sum of ^2000 having already been 
delegated to Mad. Fonteaay, on the day of the 
sale to Maigrot and Lemerle ; delegated, but not 
paid, however. 

It was admitted, on all sides, that the minors 
Yiader have lost their privilege as co-i)artition. 
ers, as no inscription was taken, on their behalf, 
within 45 days after the sale ; and as the law 
provides that when a partition takes place (and 
the Licitation of 29th October 1861 was a par- 
tition of the particular Estate sold) the co^pro- 
Îrietor who purchases or to whom is allotted the 
Istate held in common, is held to have always 



been sole owner of that Estate. Bat a question 
still arose ; altho' the minors had lost their pri- 
vilege as *' oo-partageants," had they not still 
a right of privilege, as mtiiofs, over their mo« 
thePs their legal guardian's properly ; and if so 
was Mrs. Fontenay bound to inscribe her hy- 
pothec, because she married during minority and 
became emancipated by such marriage ? 

As to Baoul the other successful claimant, 
could he claim more than the rank given him 
b^ his inscription of hypothec which was poste* 
nor to Boulié's, subject to his claiming by at- 
tachment, or otherwise, the amount due to him 
out of the minor's share, if the minors were his 
joint and several debtors. 

J. Colin, for Appellant, after opening the 
facts above recited and laying down that it would 
be admitted, for it could not be gainsaid that the 
heirs Yiader had lost their privilege as eo-jpatta* 
géants, argued that altho' Mme. Fontenay might 
be a creditor, her claim was not preferable to 
that of the Appellant, since it was inscribed after 
that of the Appellant. There is now no need to 
trouble the Court as to the heirs Yiader who are 
minors, we say that Mme. Fontenay has lost her 
privilege. ^ When the sale took place in 1865 
she ought" to have inscribed her privilege vrithin 
46 days after transcription ; I go upon aection 
6 of Ord. 35 of 1868. Mme. Fontenay answers 
that she was a minor and that her legal mortgage 
still existed on the 2[3rda of the estate sold to 
Maigrot and Lemerle, and aa such she comes 
in with her privilege untouched ; to that we 
reply : you may have been a minor but you 
have married and by your marriage there have 
been a cessation of the tutorship in August 
1863 ; now you were bound, to save your privi- 
lege, to inscribe within one year after the cessa- 
tion of such tutorship ; that you have not done ; 
a married woman can take, if separated, all con« 
servatory measures. At any rate the mother 
has leased to be a guardian, and given in her ac- 
count of tutorship, and the child is only an or- 
dinary hypothec creditor. 

Tboplokg Transe : p : 357, No 309. 
Dalloz. Do. 

My second point is that Mad ; Yiader is dis- 
charged, as to her daughter,as to ;S2,000 at least; 
that sum is due by Maigrot and Lemerle, there 
has been negation. As to Kaoul he has collocat- 
ed hitrself in the deed of partition, that is so far 
right as to give a ^laim,but that gives no privilege, 
if no privilege existed before. Now the privilege 
ofthft^'co-partageant" iQ admitted to have lapsed, 
Raoul is an ordinary mortgage creditor and his 
inscription is posterior to ours. 

Q. G-uiBERT, for Mrs Cadet Fontenay. I admit 
that my client has lost her privilege as a ''co par* 
tageant" ; but she has another privilege, that 
which arises out of her legal mortgage. It is 
alleged that she has lost it, but can section 10 of 
the Transcription Ordinance apply to emancipated 
minors ? The article contains a ''déchéance'* and 
cannot be extended, and the words "cessation 
de tutelle" most be read only with the words hav» 
ing attained majority. 
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Emaocipated raiaors caonot do an act which 
is not reducible. 

Tboplowg, cited by my friend, does not exa- 
mine the case of the emancipated minor, and I 
rely on : 

Flawdif Trans. II p. 65 1 , No. 1828. 
Pabd. Fn. & Hyp. II, No, 812. 
SiRET, 6é, 2, 93. 

As to the point of novation ( he was on that 
point stopped by the Court) as to Baoul's claim, 
the minor's claim had been decreased in propor- 
tion of the sum given up to him, and he could 
not take an inscription before the deed of parti- 
tion had been homologated. If Raoul is not 
paid at the "Ordre," the children of Mad. Viader 
will have to pay him and get indemnity in virtue 
of their legal mortgage. 

L. BouiLz^BD, for Baoul, followed with the 
same line of argument. 

J. Colin, in reply : It is attempted to limit 
the article of the Ordinance, but there are many 
instances where it must be extended beyond its 
actual terms. 

FiiAiirDnr 1 1. Ch. 4. 

Dalloz 47, p. 755 Transcrypiion. 

If the minor dies before he has attained migo- 
rity, must not his heirs inscribe within the year 
neit following, and why should minora not come 
within the article, when the tutorship has ceased 
and he can protect himself ? 

The taking of an inscription, is a mere 
act of administration. A married woman m^y 
be a mandatory, why should she not take an 
ioscription ? As to Baoul, the homologation of 
the deed of partition, no doubt, confirms the 
settlement but creates no privilege which did not 
exist. There is no special affectation, to him, 
of the price of Belle Be, nor is the minors' legal 
mortgage transferred to him. He is a creditor 
of the minors, he may get perhaps what they are 
to get, but that cannot aavance, in ranking, his 
claim as a separate one upon the price of the 
Estate. 

JUDGMENT, 

This case does not| in reality, offer any serious 
difficulty ; and out of the large mass of ftcts laid 
before the Court,two questions of law arise which 
go to the root of the respective claims of the 
contending parties. It is admitted, on all sides, 
that the minors, and à fortiori Mrs. Eontenay 
who is emancipated by marriage, have lost all 
privilege as " co-partageant." 

The Master's decree as to the privilege of the 
minors arising out of thdr legal mortgage on 
Mad Yiader's property, which privilego that De 
cision has sustained, is not complained of; but it 
is contended that Mad. Eontenay became an 
emancipated minor on the day of her marriage 
and not having inscribed or caused to be inscri- 
bed her legel hypothec within the year following 
the conclusion of the tutorship, she has lost her 



privilege, and her mortgage bears date only from 
the day of the inscription taken. As a matter 
of fiict, if that be the construction of the law, 
the inscription of Mad. Eontenay's hypothec is 
posterior to that of Boulle, and therefore Boullé 
must be ranked first in the scheme of distribu- 
tion of the sale price of the *' BelU Ih " Estate. 

The plain question therefore is this : is a minor 
woman, emancipated by marriage, bound to take 
inscription within the year foDowing her mar- 
riage, as she would be bound to do after reaching 
her legal majority ? 

Under the Code she, assuredly, would not 
be debarred from her right; has, then Or- 
dinance 36 of 1868 altered the provisions of 
the Civil Code, as to the legal hypothecs of 
women emancipated by marriage ? As a rule, 
whenever it is intended to modify or change the 
dispositions of the Code, vary or interfere with 
rights and contracts which Her Majesty's subjects 
in this Colony, have enjoyed or were bound by 
for many years, the new Ordinance shows a dis- 
tinct enactment, and the Court has inyariably 
declined to be led away by ingenious theories or 
subtle distinctions from the fundamental law of 
the land. 

As a rule, also, under that law as under eyery 
known law, ivhen a party has obtained a right 
arising out of the law or out of a lawful con- 
tract, ne is not held to have lost suck right, un- 
less he can be distinctly brought within the pe- 
nal conditions of the law, conditions of which 
the penalty is never extended and which are 
themselyes neyer extended. 

We may quote as an instance the case of 
The Heirs Autard, Heirs under benefit of inven- 
tory, and who were held by the Court not to haye 
lost their right of Heirs under benefit, because 
altho' they had appeared without protest in a 
suit, yet had done none of the acts wliich by thcf 
penal conditions of the law could change their 
positions of Heirs under benefit to that of Heirs 
simply such. 

The same law holds good and the same reaso- 
ning would be applied to any other right or 
any other contract springing from or entered 
into under the provisions of our Codes. 

As a rule, then, a minor upon whom the law 
has confered the privilege of a legal hypothec 
shall not lose that priyilege, except under the 
operation of some law which could cause it to be 
lost. It is said here, that minors are bound to 
inscribe their legal mortgage, under the Ordi- 
nance 36 of 1868, within the year after the ces- 
sation of the tutorship, and that the tutorsluD 
ceasing by marriage, Mad. Eontenay was bouna 
to inscribe her mortgage within one year after 
her marriage, failing which she comes in simply 
as an ordinary hypothec creditor. 

The words " conclusion of tutorship " are ye- 
ry much insisted upon. 

It is, first, to be observed that the law makes 
no difference between minors emancipated by 



«2 



DECISIONS OF THE 



[1867 



marriaee and other minors; the case of the first 
class of minors is not speciaUj contemplated by 
•the law which seems to have enactea one and 
the same provision for all minors in general. 

The object of the law, evidently, is to render 
the rights of purchasers and creditors more se- 
cure by causing legal or occult hypothecs to be 
registered as soon as practicablis without any 
undue or un&ir interference with the rights of 
married women, minors or interdicts. 

The law, therefore, when speaking of widow 
or divorced wives, uses the words " dissolution 
of their marriages ; " when speaking of minors, 
it uses the words '' having attained miyority " 
and then the words *' conclusion of tutorship." 

Now, why should we read the words conclu- 
sion of tutorship, which dovetail so well with 
the words " having attained majority, " apart 
from those first mentioned words ; why should 
we import a distinction between one class of 
minors and another class, when the law has 
made no such distinction, and when the conse- 
quence of the distinction would be the loss of a 
privilege consecrated in favor of a minor by the 
whole current of our law and judicial authori- 
ties? 

Bead in conjunction with the words '' having 
attained majority, " the words " conclusion of 
tutorship " nave a perfect sense, and require no 
additional words, no mental exertion for tbeir 
dear operation : read without the words ^'having 
attained majority " which are to be met first, 
the words '^ conclusion of tutorship " must be 
referred to a different train of thoughts not yet 
found, not subsequently found in the Ordinance. 
It is plain that the Legislature intended to 
compel a minor who has become of age to ins- 
ciibe, but no more ; it is not plain that the Le- 
gislature, even indirectly, contemplated the case 
of a minor who has not attained his majority, but 
has married, to insciibe sooner than other mi- 
nors. If such a distinction had been contempla- 
ted, it seems to us plain that it would have been 
clearly pointed out and enacted. 

Apart from all authorities on the subjoct, we 
should be prepared to sustain the Respondent's 
rights. But as we have already had, on one oc- 
casion, to observe in this Court, the Ord. 3G of 
1863 is an adaptation of the new French Law of 
Transcription ; both the French Law aud the lo- 
cal Ordinance are engrafted on the eame stock, 
Thb Codes. 

Fljlkdin, in his commentary on the new 
French Law, says, Vol. II. 1528 : — 

•* L'article porte : ** le mineur devenu majeur." 
^' n en résulte que si la tutuelle vient à finir par 
'' r émancipation du mineur, Tarticle n'est pas ap- 
^* plicable ; Témancipat ionien effet, si elle relâche 
^' les lions de Tineapacité, ne la fait pas cesser 
*^ entièrement, et le mineur émancipe n'a pas 
'< encore acquis Texpérience et la maturité né* 
" cessaires pour se passer de la protection de la 
-' loi." 



Again, 1,526 : '' L*artide 8 précité parle aussi 
*' de la ce9êatio7i de la tuUUe,^^ mais ces mots 
" n'ont de rapport qu'à l'incapable, et il est bien 
'^ érident que lorsque la tutelle vient à cesser 
** par la mort, la retraite, la destitution du mi- 
*' neur, (Arts. 433. 34, 43, 41) l'incapacité con- 
" tinuant, le privilège attaché à l'état de minori- 
** té, ne peut cesser." 

In the edition of the text writer, we quote 
(1861) a good many other authorities are re- 
ferred to. 

The views of the learned commentators have 
been entirely adopted by the Court of Amiens, 
in 1864 (Ihupel v Orandçuiberd S. Y. 64. 2. 93) 
we do not find any decision supporting a doc* 
trine contrary to that laid down above. 

We now come to the second point, that which 
relates to Baoul's daim of $942. Baoul is col- 
located in the deed of partition between the wi- 
dow and Heirs Yiader for notarial dues and 
costs ; the deed of partition has been homolo- 
gated by the Court, and that places beyond 
question the right of Raoul against the widow 
and Heirs Yiader. Has he, however, a privileged 
claim over the sale price of the estate SeUô Ile î 
If the minors have a privileged claim, Baoul, 
their creditor, might have applied to be coUocat* 
ed ''en sous ordre" and received payment out of 
the sums attributed to them ; Raoul has not so 
applied, and his privil^e, if any, stands on its 
own merits, and its own intrinsic force. 

The homologation of a deed of partition gives 
full force to the deed of partition as to the par- 
ties to it, minors or majors ; it is the confirma- 
tion bv the Court of the proposed scheme of 
partition and only goes forth, in the case of mi- 
nors, after the '^Ministère Public" has given his 
conclusions. 

But the Homologation of a deed of partition 
does not create privileges which did not exist, 
revive privileges that have been lost. 

Per Se, Raoul's hypothec is posterior to that 
of Boullé, and therefore ought to rank, a priori, 
after that of Boullc. It is admitted that the 
minors' privilege as co partitioners is lost ; there- 
fore tho privilege of Eaoul derived from the 
partition, held under no other title but the par- 
tition, is lost too;*far the assignee has no greater 
Srivilege than his as'bignor, the creditor than the 
ebtor whose rights he exercises. 

Here, the minors would have lost all claim, 
save that of ordinary hypothec creditors if they 
had attained their majority, they are saved not 
because minority has revived or preseiTcd their 
privilege of " co-partagents," but because mino- 
rity has preserved for them a right of legal mort- 
gage. 

That right of legal mortgage does not belong 
to Baoul, has not been conveyed to Baoul, he is 
assignee of certain rights that the minors had« 
not of the privilege oi legal mortgage. 

If, therefore, the minors only recover because 
their minority has saved their personal privilege, 
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Baoal will assuredly not lose his money, be- 
cause he has legal ways of recovering from 
them ; but Baoot has no right to be collocated 
by privilege, by the force of a deed of partition 
which confers noprivilege^or the privilege aris- 
ing out of which has been lost. 

He ought, therefore, not to have been collo- 
cated by preference to BouUé, an anterior in- 
scribed hypothec creditor ; but he might have 
been collocated *' en sous ordre, " as against the 
minors, and no doubt, would have been, if an 
Application had been made to that efiPect to the 
o£Eicer of the Court. 

The minors tho' collocated for their share, 
must pay their personal creditors out of that 
share, and Baoul is, in virtue of the deed of par- 
tition, their personal creditor. 

But the amount of the minors' collocation can- 
not be increased indirectly by letting in Rnoul 
as a privileged creditor, when he and they have 
lost all their privilege as co-partitioners. 

It is said that the minors' share was decreased 
by the deed of partition, so that Baoul might 
receive the amount due to him. 

Be it 80 ; and that is now the Ihw of the par- 
ties ; but they have suffered the privilege arising 
oat of the partition, of which tho homologation 
by the Court was but the final consummation, to 
be lost, and the hypothec creditors inscribed on 
the JBelle He Estate have not suffered their right 
or rank to be lost. 

To admit, now, Baoul's claim, as a privileged 
one, would be to revive the minors' privilege as 
co-partitioners, and that is on all sides admitted 
to be gona 

How can we confer upon Raoul, that other 
privilege entirely personal to the minors P* that 
of minority, which saves their right in this case, 
as practically it mav save Raoul's claim, but in 
some other way and by some other process. 

"We are bound, therefore, to order, reserving 
to Baoul all his rights as against the Heirs 
Yiader, his debtors, that Raoul's collocation be 
«truck out of the scheme of Distribution or 
'* Ordre " and that its amount be attributed to 
the creditor next after Mrs Foutenay or to Mrs 
Fontenay herself, if her claim be not fully satis- 
fied by her present allocation. ; * 

The decree appealed against shall be altered 
as to that point ; as to the other point, the Ap . 
peal by BouUé against Mrs Fontenay's claim, 
we dismiss the appeal and confirm that lady's 
collocation. "We find that Boullé fails on one 
Appeal and is successful on the other ; the Res- 

E'ldents, on the other hand, who supported 
oul's allocation, and the reason why, is very 
plain, fail there, whilst they succeed as to the 
other point ; we think, therefore, that this is a 
case in which each party should pay his own 
costs. 



SCPREME COURT. 



VlOLATTOir DB DOMICILE, — POSSESSIOIT, — DOHICA- 

GBs, — Preuve testimoniale, — Appel d'uk 

JUa&MEKT DE MaOISTBAT DE DISTBICT. 

Celui gui réclame des dommageg et intérêts pmvr 
violation de domicile doit prouver qu'il était en 
possession de VImmeuble en question lorsque le 
Défendeur y a pénétré, H n'est pas nécessaire de 
prouver, en pareil cas, la possession annale. 

Les complices de celui qui a commis une violation 
de domicile sont responsables, au même titre, que 
le principal auteur du dommage ; et une partie 
peut-être tenue pour responsable soit pour avoir 
ordonné, soit pour avoir app'owoé, une violation 
de dmrùcHet j^ourvu qu'elle ait été commise à son 
jprofU. 

La déf&nse " non coupable " implique simplement 
que le Défendeur nie avoir commis la violation 
de domicile alléguée, mais non que le Demandeur 
n était pas en possession de la propriété en ques- 
tion ou tout autre fait quijust^ sa p^résencesur 
le dit Immeuble, lesquels moyens de défense dot' 
vent être spécialement énumérés. 

Si le Défendeur plaide qu^il a droit de posséder ta 
propriété en question, la Cour de District devient 
ineompétente et ne peut juger la question. 

Les clauses d^un mandat ne peuvent- être prouvée 
par témoins en toutes matières excédant 150 
francs, mms Vexi*tence d^un mandat peut-être 
prouvé par Jémoins par un tiers. 



Tbbspass, — Possession, — Powee of Attobnby, 
— Pabole evidence, — Damages, — Appeal 
from a Judgment of the Distbict Coubt. 

In order to maintain om action for trespass to land^ 
tJte Flaintiff must prove tliat he teas, at the time 
when the trespass was committed, in possession of 
the locus in quo, TJie allegation of an annual pos- 
session is not required in cases of trespass. 

Both the party ivho commùttfd the trespass and all 
aiding and abetting him are liable ; and a per^ 
son may become a trespaeser by previous com^ 
mand or subsequent assent to the act, provided the 
trespass be committed for his use. 

The plea of not guilty operates, merely, as a denial 
that the Defendant committed the trespass al^ 
leged in the place mentioned, but not as a denial 
of the Flaintiff* s possession or to shoto a fact in 
justification, ^c. ; which several defences ought to 
be speciality pleaded along with and immeéUately 
after the general issue vot guilty. 

If the Defendant intends to prove his right to the 
possession of the locus in quo, tits District Court 
is ousted of its jtmsdiction. 

Third parties are entitled to prove the existence of a 
power, by parole evidence^ bul the contents çfçk 
written authority in a matter above 150 franea 
cannot be proved by witnesses^ between parties. 
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HATCH,— Appellant, 



venue 



StrZOS, — Bespondenl. 

Before : 
Hifl Honor the Acmro Chief Judge. 



W. D. BOLTOF,- 

V Latal, 

I4. BoulLLiLRD,- 

L. Despebles, - 



-Of Counsel for Appellant, 
Appellant's Attorney, 
•Of Counsel for BespoDdent. 
-Respondent's Attorney. 



13^A Deeetnber lt67. 



This is an Appeal from a Judgment given by the 
District Court of Grand Port, on an action di- 
rected against the now Appellant Hatch and one 
Thompson. fora trespass alleged to hare been com- 
mitted by Thompson, in the name, for the use 
and with authority of Hatch, on a land situate 
in the District of Grand Port, purchased 
by Suzor from one Mrs. Barbeau, by whom 
Suzor was alleged to have been put into possea- 
sion, and to have been in possession at tue date 
of the alleged trespass. For the wrong alleged 
to have been sustained by Suzor by such 
alleged trespass, the then Plaintiff and now Ees- 
pondent Suzor claimed £50 damages. 

Had the Plaint stopped here instead of pro* 
ceeding,as it does, with the allegation made by the 
then Plaintiff and now Respondent, that at the 
time of the alleged trespass he had been in pos- 
session of the locus in qtio for a year and a day, 
there would have been but nttle difficulty in 
determining the nature of the action brought. 

But that allegation leads to the doubt whether 
the action brought be a mere action of trespass, 
or an action *' in complaint " which required of 
the party ousted a poBsession of a year and a 
a day to be entitled to such an action ; 
which possession, on the part of Suzor, was de- 
nied in the course of the argument, but not by a 
special plea to that effect* 

This faultinets of the Plaint by the introduc- 
tion of this unnecessary averment in an action 
of trespass is made worse by the plea of the then 
Defendant now Appellant Hatch. 

To the charge of trespass the plea should have 
been '* not guilty '* and to this plea might have 
been added such other special plea or pleas re- 
quired by the nature of the issue joined between 
parties. 

Nothing of the sort was done. To the charge 
of trespass I find a plea of " not indebted, " 
which is no answer to the trespass charged, 
but an answer to an action of debt which was 
not before the District Court. 

It is true that the Plaint demands damages for | 
the tort done, but these damages being conse" 



Suential on the wrong sustained, the plea should 
ave been a denial of the trespass all«*ged. which, 
unproved could not have given rise to any da- 
mages. 

It has seldom, if ever, fallen to my lot. to read 
such informal proceedings : on the one hand, a 
Plaint mixing two actions calling for different 
kinds of proofs ; and, on the other, a plea which 
does not traverse, either of the causes of action, 
but is a defence to an action not before the Dis- 
trict Court. 

However, on the commission of a trespass, 
the uppermost thought in the mind of the owner 
of the land trespassed upon and his most anxi- 
ous wish must be to rid himself of the trespasser 
as quickly as possible. To this end the most 
expeditious mode of proceeding, in law, is an 
action in trespass. This action, I find, wu 
brought by the then Plaintiff and now Bes- 
pondent. 

It is true that in the demand, the Plaintiff 
alleges that be had been in poaseeaion of the 
" loctu in quo'* for more than one year and one 
day* However, keeping in view the object con- 
templated by the Plaintiff, below, and the aUe- 
^tion of an annual possession not being required 
in trespass, I shall treat the allegation of annu- 
al possession as so much surplusage and deal 
with the action as one of trespass. 

I shall therefore read the plea of ^'notin- 
" debted "'' under the amended form of "not 
fifuilty,** and ascertain how far the Defendant, 
below, and Appellant, here, has made out such a 
defence as would have justified the Magistrate 
in dismissing the Plaint which, on Appeal, it 
was contended should have been done. 

In order to maintain an action for trespass to 
land,^the Plaintiff, on his side, must prove inter 
aiia: 

lo. That he was at the time when the tres- 
pass was committed, in possession, either actual 
or constructive of the ^'iocus m quo.*' Any 
possession is sufficient against a wrongdoer. 

2o. The trespass must be proved. 

Both the partr who committed the trespass and 
all aiding and abetting him are liable, and a per* 
son may become a trespasser by previous coiBf 
mand or subsequent assent to the act, provided 
the trespass be committed for his use. (Cox 
and Llotd 0, 0. Pra^t : p 408) 

The plea of ''not guiltv»' on the side of the 
Defendant operates merely as a denial that the 
Defendant committed the trespass alleged in the 
place mentioned, but not as a denial of the 
Plaintiffs, possession, which if intended to bo 
denied must be traversed specially. (Bosc : N. 
P. Ev. p 565.) 

If the Defendant intended to prove hia right 
to the possession or that he entered by command 
of one who had such right, in which case the 
District Court would be ousted of its jurisdiction, 
or intended to dispute the Plaintiff's possession, 
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or to shew anj facts in justîficatioOy &c, these se- 
Teral defences should have been specially pleaded 
along with and immediatelj after the general 
issue "not guilty.'* 

I find no plea on record to shew that the 
PhùntifiTs possessipn was ever disputed, or that 
it ever was the Defendant's intention, in any 
way, to dispute it. No more was the situation of 
the locM in quo disputed. 

Hence,it follows that at the time of the alleged 
trespass the Plaintiff was : lo in possesion of the 
land trespassed npon in the District of 
Grand Port, and 2o That the locus in quo is with- 
in the juri^^diction of the Court from which the 
Judgment emanates. 

So far, therefore, the plea to the jurisdiction 
of the District Court» whether on the ground 
of the locus in quo not being within the jurisdic- 
tion of the District Court of Grand Port, 
or on the other ground that the question of title 
had been raised in the Court oelow, must be 
oyerruled, because the record shews the loctis in 
qtio to be within the District of Grand Port and 
21j that the titles of either party were not look- 
ed at but for the purpose of ascertaining the 
right of the Plaintiff to obtain the Judgment 
prayed for. 

For these reasons the plea to the jurisdiction 
must be and is accordingly overrulea. 

On the merits, I have the admission of 
Thompson, on cross-examination, of his having 
IÇone on the land of Suzor, the latter being then 
in possession thereof on the day stated in the 
Plaint, and of his having theo and there done 
and caused certain acts to be done , that he, 
Thompson, however, went to the loous in quo in 
the name snd for the use of Hatch, in virtue of 
a written authority, (which he could not produce 
on the trial) of a power of Attorney from Mr 
Hatch a co-proprietor of the said estate. 

This admission of Thompson is important in 
this matter ; for it must be noticed that though 
sued with Hatch, the now Appellant, it is Hatch 
hiinself who called him as a witness, and thus 
afforded the Plaintiff the opportunity of esta- 
blishing through his co-Defendant Thompson : 
lo. the possession of Plaintiff ; 2o. the existence 
of the trespass by Thompson ; and 3o. the fact 
of the trespass naving Deen «committed in the 
name and for the use, by viHue of an authoiity 
written or not of the Apj)ellant Hatch, a co-pro- 
prietor of the loctis in quo ; and 4o. the existence 
of a certain amount of damages done to Suzor, 
the Bespoodent, by Thompson. 

But it has been urged that the admission of 
Thompson, a co-Defendant of Hatch^ in law is no 
evidence against Hatch. If so why did Hatch 
called him as a witness ? 

Is he now to be allowed to repudiate that as 
ill^al evidence, which was tendered by himself, 
because that evidence is adverse to his interest ? 
This cannot be allowed. It has further been 
said : Thompson who alleges the existence of a 



written authority from Hatch, has produced no* 
such authority ; therefore if trespass there be. 
Hatch is not to be responsible for acts which ho 
never authorized before, nor sanctioned afl;er, 
their commission by Thompson who. alone, must 
answer for any wrong he may have caused to Su- 
zor. 

There is no doubt, on tho one hand, that pa- 
role evidence cannot be given of the contents of 
a written authority between parties in a matter 
above 150 Fes., but there is no doubt, on the 
other hand, that third parties (In the position of 
Suzor) are entitled to prove the existence of a 
power, by parole evidence (0. C. Art. 1986 ;— 
GiLB : No. 206.) 

Be it observed that no attempt was made \j 
Hatch to ^et Thompson to explain that part of 
his deposition which militated against him. No 
examination was resorted to by Hatch, who must 
abide the consequences of his oversight or neg- 
lect in not re-examining Thompson. 

This consequence is that he was rightly con- 
sidered as a trespasser, by the District Court| 
he having, as proved by Thompson, given autho- 
rity to the latter to enter upon the locus in quo 
in his Hatch's name and for his use. 

This part of the Judgment must be and is ac- 
cordingly supported. 

But was the District Magistrate right in his 
assessment of the damages awarded against 
Hatch ? 

The reason assigned by the Magistrate for the 
heaviness of the damages found against Thomp- 
son cannot apply to Hatch of whom Suzor never 
had to complain before, and Hatch in authorizing 
the entry of Thompson, may have directed him 
to do some act to assert his right in and over 
the locus in quo, such as preventing the removal 
of timber &c , but not tne mischief complained 
of, which Thompson admitted having committed 

In upholding the Judgment of the Court be* 
low, I think it is but fair and reasonable, as far ai^ 
Hatch is personally concerned, to reduce th^' 
amount of damages awarded to the sum of £ 10* 
as an indemnity to Suzor, for the wrong sustain*!, 
ed by the latter through his Hatch's agent« 

With the exception of this amendment in so 
far as Hntch is personally concerned, the Judg-^ 
ment of the District Court is affirmed, and the 
Appeal, therefore, dismissed, with costs. 



SUPREME COURT. 

InTIBBOOATOIHB SITB faits et ABTICLESy— SiB-r 
MBKT PÉCIS0IBB. 

La Oowr n^esi pas tenue ^sur la d&tnande de F une des 
parties en cause, éP ordonner que la partie adverse 
sera interrogée sur faits et articles^ ou que laser' 
ment décisoire lui sera déféré ; elle peut accorder 
ou refuser cette demande suivant les circonstancse 
dent elle a seule la libre appréciation. 
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£a eolloeaUon de eeriaim lahaureura indtens à un 
Ordre, pour le montant de leurs gagée, éta/nt eon* 
testée, et l'interrogatoire swr foÀJts et articles de 

. ces hommes étant demandé, la Oour a décidé que, 
dans Vespèce, le Jugement rendu enfa/veur des 
laboureurs, par le Èagistrat Stipendiaire, étant 
déjà ancien de plusieurs années et les lahoureurs, 
représentés par V Avoué du Gouvernement, étant 
disséminés dans les différents Quartiers de VUe, 
ahset^ ou morts, il n^y avait pas lieu de faire 

, droit à la demande du Créancier opposant. 



Pbbsokal Iktebbogàtoby, — ^Decisost oàth. 

The Court is not bound» upon the application of one 
qfthe parties to the suit, to order that the other 
party shall he called to he heard on his personal 
a/nswers or that the point of fact at issue shall he 
referred to the decisory oaih of the adverse party ; 
this application may or may not ho granted hy the 

. Court according to the justice of the case* 

The Collocation of certain Indian lahourers, to an 
Ordre, for the amount of their wages, heiiig con- 
tested, aiid the interrogatory on personal answers 
of such lahourers heing asked for, the Court has 
ruled thoÀ in this case the Judgment of the 8ti' 
pendiary Magistrate, on hehalf of the lahourers, 
having already several years'^ date, and the men 
heing disseminated all over the Island, or dead, or 
having left the Colony, and heing now represent* 
ed hy ilw Qovemment- Attorney, the application 
of the contesting Creditor* ought not he granted. 



MONTILLB,— Plaintiff, 

versus 

GOBUBDHTJN A obs.,— Defendants. 

Before : 

His Honor Mr. Justice CoLm and 
His Honor Mr. Justice Abnàud. 



S. J. Leclézio,- 
J. H. Slade, - 
J. L Colin, - 

J. BOUCHET, - 



■Of Counsel for Plaintiff, 
-Plaintiff's Attorney. 
-Of Counsel for Defendants. 
Defendants' Attorney. 



IZth Decemher 1867. 



This was an appeal from a decree of tbe Mas- 
ter, under date 26th August 1867, in the matter 
of certain '< Contredits *' to tbe scheme of distri- 
bution of the sale price of La Bosa estate situate 
at Grand Port. According to that scheme, Go- 
burdhun and other labourers on the estate bad 
been collocated to receive : lo. A sum of ;$F1,495. 
57, and again a further sum of $8,629,02, for 
wages due to them. 

There was also brought up by the said appeal 
H^ objection to a collocation in favor of certain 
Qverseers or employés of the said estate, whose 
claims had been collocated by the Master, but 



were maintained by the appellant not to be co- 
▼ered by the privilege of " gens de service." At 
present it is unnecessary to advert more spedal- 
ly to that part of the case or even to the claims 
of the Indians to be privileged creditors in rem, 
in as much aa the question which the Court has 
now to consider, and which arose pending' the 
discussion of the merits of the cause, is one 
which though it may turn out to be of great im- 

Sortance in the case, stands a part and, as it were, 
sconnected from, the general argument. 

In the course of his arguments for the Appel- 
lants, E. Leclezio, Junior, stated that, if neces- 
sary, he would apply before the Supreme Court 
for the personal answers and even for the de- 
cisory oath of Goburdhun and the other Res- 
pon^ients. Although the question of tbe deciso- 
ry oath was somewhat premature, as no Judg- 
ment had been or could be given on the merits 
of the cause until it had been decided whether 
pergonal answers should be allowed, the Court 
was pressed to give a Decision on the point, as 
in fact, the right alleged on ooe side and denied 
on tbe other to have recourse to such personal 
answers or decisory oath, turned a good deal on 
the same arguments and authorities. Counsel 
were therefore directed to confine themselves to 
these two points, subject to being further heard, 
if necessary, upon the merits. 

Ledézio, junior, for Appellants, argued that he 
had the right to insist upon both personal answers 
and decisory oath, if necessary. Our case is that 
the Stipendiary Magistrate Watson received funds 
out of which he should have paid the Indians ; 
and our case is that the Indians sanctioned all 
that he did, and we go further, took his acts as 
their own, and as we believe, got their money. 
There is no difference between an Indian labou- 
rer and other suitors; we have plenty of authori- 
ty to show that we can have personal answers 
and a decisory oath even before an appellate ju- 
risdiction. And why should we not ? The other 
side says we show no sufficient ground ; but we 
do show sufficient ground. As to conditions, the 
Court may impose conditions, but what will 
they be ? Paving the money into the Court 
would be too harsh, my elient is not an ordinary 
purchaser, being a creditor to a large amount. 

J. CoLra for the Respondents : I cannot agree 
with my friendV argument as to his right. Art.67 
of the Kules shows what that right is; it is a pure 
matter of discretion left to the Court ana the 
Court will not use their discretion to defeat the 
rights of Indian labourers. Where can I now find 
them to bring them into*Court ; why were they 
not examined when they might and why are they 
only called on at the 11th hour, merely on ac- 
count of the difficulty and inconvenience to 
bring them all here ? Admit all my friend wishes 
to have, the privilege is not lost. I refer the 
Court to 8. V. N. Sir : 8 2-722 ; and the same 
reasoning applies to the decisory oath. S. V. 
81.2-84U 

We never heard of this new step» being ser» 
ved a notice on us here on appeal ; and does this 
notice tend to intimate that they want personal 
answers or an oath P not a bit, it refers only to 
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t}ie existence of tie Indians. But if they do not 
exist, how could we bring them up ; pay, and 
then money will be safe in the hands of the Ca- 
nttor, if in reality they hare ceased to exist. 

JTTDaMENT. 

The Appellant, Etienne Montille, is the par- 
chaser of the Sagar Estate " La Bosa " which he 
bought for the sum of ^26.000. An ''Ordre" 
for the distribution of the sale price of the said 
Sstate having been opened, the proper officer of 
tlie Court finally collocated in his scheme of dis- 
tribution the Bespondents, Indian labourers on 
tliat Estate, and, as such, holders of two Judg- 
ments given by the Stipendiary Magistrate of 
Grand Fort,for the sum of 1st $1,495.57 and2dly 
for the sum of <^8,629,62. By these colloca- 
tions the Appellant felt ai^grieyed and lodged his 
Appeal to tne effect that they should be set aside 
and the amount of the sum ordered to be paid to 
lomself as best entitled by the nature and rank 
of his privilege as a Creditor, to receive the same. 

The Appeal brought up other collocations 
which it is not now necessa^ to inquire into. 

The Appellants* Counsel, insisted that he had 
a rifi^ht, even before the Supreme Court review- 
ing!)^ appeal one of' its officer's scheme of dis- 
tr^utioi^ to call on the Sespondents to give 
their personal answers (interrogatoire sur niits 
et articles.) 

The learned Counsel also insisted that he had 
a right to refer the matter to the decisory oath of 
the Respondents, should the Appellants' argu- 
ments on the merits of the cause fail to convince 
the Court that the Indian labourers' collocation 
by the Master ought to be disturbed. 

The personal answers now prayed for, and the 
decisory oath to which reference is made, were 
not applied for before the Master who heard the 
parties on their objection and gave his Decision 
upon the evidence laid before him. 

It became necessary then, as the solution of 
these questions may have some bearing on the 
Decision of the cause on its merits, to determine 
whether or not under the circumstances of the 
ease, the proof now for the first time tendered or 
rather applied for, ought to be let in. 

It was strongly urged upoQ the Court that it 
was the absolute right of parties to a suit to call 
npon the other side to be examined upon perso- 
nal answers at any stage of the proceedings, just 
as it was their right to refer the fate of the suit, 
in any case, to the decisory oath of the party. 

As to personal answers, the right insisted on 
by the appellant is to be found in Arts. 824, 325 
01 the Code of Civil Procedure and Sect. 62 of 
the Bules of Court. The Bules on this point 
have done nothing but settle the practice 
in reference te the new organisation of the Court, 
and in doing so, have laid down a rule which 
was easily gathered from the decinions of the 
Courts when called upon to apply the two above 
mentioned articles. 



In neither the Rules nor m Arts. 324, do we 
find the absolute right to apply for personal ans- 
wers respectively ; the law limits the application 
to the subject matter in question and provide 
that neither the trial nor the decision of the 
case can, in any wise, be delayed by such 
application. 

A most importent proviso, without which the 
right to apply for personal answers, would, in 
practice, be tantemount te a new way of impeding 
the recovery of claims or checking the legal pro- 
cess of a cause. 

Hence it has been held that the Courte of law 
to which the application may be made were not 
bound to grant or refuse the same, but would act 
according as the justice of the case induced them 
to sanction or reject such application. That is 
exactly the force and meaning of Sect. 62 of the 
Bules. 

This is so true that whilst prayers of this kind 
are now usually, in virtue of the Chamber's Or- 
dinance, exparte made by application to the 
Judge in Chambers, as formerly they were made 
by petition, (Art. 825) it has been held, in 
France, that the party called upon to be interro- 
gated upon personal answers, might lodge an op- 
position, the Court holding, hereby, clearly thai 
the application was not granted as a matter of 
course and might, on good grounds, be refused. 
This has been laid down io BobiUard v Gilbert 
C. N. 8.2.394, and by other Courte. Mbrlih 
Bepi opponti SS. 1.— Piobau, Oom. L p. 584.— 
Favabd, Int : mrfaUa et ariiclea No. 7, adhere 
to that opinion which, although there are also 
commentetors on the other side, seems to us to 
have in ite support the weight of authority and 
of reasonning. 

The main principle, iteelf, that the Judge may, 
even upon an exparte application, reject the 
prayer is, we believe, beyond a doubt : the very 
terms of the article show this '*Sans retard de 
l'instruction ni du Jugement." Sect : 62 of the 
Bules, adopts the jurisprudence of the French 
Courts, on sufficient grounds shown ; and if thia 
interpretation of the articles of the Code and of 
the rules required te be supported by authority, 
we find Decisions of the Supreme Court in France 
applying that very article, and in favor of the 
construction we put upon this question. The 
rule is laid down in this sense in a decision of 
the Cour de Cassation of Uth January 1815, in 
Re : Chrebet v de Lestrangea if ors S. 15 1.248, 
affirming on this point a Judgment of the Cour 
de Limoges. 

Again in the case of La Fecaudiire S. Y, 
15.1.160 affirming a Judgment of the Cour de 
Bennes ; vide also, Chauyiau sur CabbÎ, Art. 
824.9.1282— PiGSAU Com: 1 p. p : 281, 282-^ 
Berriat and Frin v Thénine Beemazures. 

Can the same principles apply to the decisorj 
oath P we read on Art : 1,860 of the Code Civil» 
that a party may submit the fate of the case to 
the decisory oath of the other side at any stege 
of I he proceedings, '* en tout étet de cause ; " 
the same words used by Art : 324 Code Civil 
Procedure, as to personal answers; have then the 
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Courts here a similar diacretioDarj power to that 
which they hold as to personal answers ? 

• If they have a discretionary power, it is cer- 
tainly a more limited one ; for whilst Art : 324 
distinctly enacts that, personal answers shall not 
delay either the trial or the decision of the cause. 
Art. 1,360 contains no such proviso ; on the 
other haQd the law contains no absolute enact- 
ment bv which the Courts, when perfectly satis- 
fied of the injustice of the application, of the 
grievances in the shape of vexatious delays which 
would spring from such an order, are bound, ne- 
vertheless, to compel parties to submit to such 
grievances. 

If the law were peremptory, it must be obeyed ; 
but the law could not be, and has not been so 
, peremt<j)ry as to compel the application of a prin- 
ciple, even in a case, where such application 
would be either impossible or so arduous as to 
leave the fate of a law suit '* indéfiniment sus- 
pendu. " Therefore the jurisprudence of France, 
upon the article iu question, whilst distinctly 
acknowledging that a Judge may not reject the 
tendered decisory oath when the party tendering 
it is within the provisions or Arts : 1,358, 
1359,1360 of the Code, has held that,at any rate, 
the suitor to whose oath the fate of the suit is 
referred, must not be in such a position that he 
cannot take the oatb, '^ attendu " says the 
Cour de Douai, '^ que si le Ju^e ne peut refuser 
la délation du serment lorsqu'elle est requise sur 
un fait d'où dépend la décision du procès, il faut 
au moins que la partie à qui le serment est déféré 
ne soit pas dans l'impossibilité de raccepler ou 
de le refuser. 

The Cour de Cassation has gone further in 
C(me V Oodard, S. 29 1,369, it held, confirm- 
ing a Judgment of the Court below, that *^ la 
*' faculté laissée par les Art. 1,358, 1360 (Civil 
** Code) à la Justice n'est pas pour elle une loi 
'' obligatoire dont l'observation entraine la nul* 
*[ lité de ses Jugements, mais qu'elle peut, au 
^' contraire, en user ou n'en pas user suivant les 
*l circonstances dont elle a seule la libre appré- 
« ciation." In the case ot Poirier ch. 1830.2.381, 
the Court of Appeal of Bordeaux lays down the 
law in exactly the same way. . 

There are also several cases which, without 
soing to the root of the question, have decided 
that it was for the Courts to judge of the nature 
of the oath t-endered and that they might con- 
sider an oath tendered as a decisive oath to 
4imount to no more than a supplementary oath, 
and reject it. 8. V. 38 1.875. 

We have, therefore, the very best authority to 
iiold that the Courts have a certain amount of 
diâcretionafy power in this matter and that they 
may decline to allow a decisory oath. We are of 
opinion that it is a power which ought to be 
used with the greatest care and that few are the 
cases in which it can safely be used ; but we are 
satisfied that altbo* the occurrences must be 
very few, they may arise, and that it then be- 
comes the duty of the Court to prevent by ihe ex- 
ercise of that power crying evils fraught with 
oppression and injustice. We are of opinion that 
the first case which we have cited, that of the 



'^Cour de Douai,'' gives a proper illustration of the 
discretionary power and a sound application of 
the general principle laid down by the Cour de 
Cassation. Supposing the oath to be really de- 
cisory. to be tendered to a suitor upon facts per- 
sonal to himself, supposing in short ail the con- 
ditions to be found, without which a decisory 
oath can never be applied, still it ought not to 
be ordered if the party who is to take it is so 
placed that it is impossible for him to take the 
oath or it the final decision sought to be obtain* 
ed from such oath is to be on that account inde- 
finitely suspended. 

That being the law, we must now turn to the 
facts : 

No cause is shown, no reason given by the Ap- 
pellant why he did not make his application be- 
fore the Master, nor is any fact proved to induce 
us to believe that the Appellant did not know 
what he believes he knows now. It is said that 
these Indian labourers are to be treated like ordi- 
nary suitors, certainly they are, unless where the 
law has enacted specific provisions for their protect 
ion, has created in their behalf specific privileges. 
They have specific privileges, there are specific 
provisions in their favor; but it is no where writ- 
ten that they may not be examined on personal 
answers or that a decisory oath may not be re- 
ferred to them. On this point we have no doubt, 
but we must repudiate the theory set up by the 
Appellants that he is not an ordinary purchaser 
because he was a privileged creditor of the Es- 
tate sold; he is, to all intents and purposes, as to 
those who either have better privileges than his 
own or are entitled to receive at his hands any 
portion of the sale price; and should we have felt 
inclined to order personal answers to be given 
now at the eleventh hour, after Counsel had been 
in fact, at all events partly heard, we should not 
have granted the order except under the special 
condition that the amount of the' Indians' collo- 
cation be paid into Court. 

But we do not feel justified in granting an Or- 
der either for personal answers or even for a de- 
cisory oath, (since we have been pressed to give 
Judgment also as to the oath.) Where are these 
men now ? Several years have elapsed since they 
have bean discharged. Are the^ all still in the Co- 
lony, are they all alive ? if so, in what district, on 
what Estates are they to be found, and when will 
a final decision be possible if all these labourers 
have to be sought*for and found to be brought up 
and examined ? WUy, the Appellant himself has 
served a notice, not whilst he was before the Mas- 
ter, not when he bought the Estate, but since 
he has been before this Court, to the effect that 
he doubts the existence of the men ; if they do 
not exist, how can they be examined or sworn ? 

As to their money, if their claim be sustained 
on the Qieri& of the case, our law has provided ; 
the Government-Attorney has charge of their 
cause ; if any have disappeared or died, the Cura- 
tor of Intestate Estates will have charge of their 
recovered wages ; that, at any rate, maj be mat- 
ter for future consideration ; but where would bo 
the justice of allowing this case to be postponed, 
probably ad mfinitum, when it is openly stated to 
us that there is now a doubt even tnat they exist; 
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would it not. in reality be, a? to personal ans- 
vers, retarding both the Decision and the part 
heard argument of Counsel, as to the decisorj 
oatb,making an Order of the impossible execution 
of which there is a strong suspicion which we 
gather from the written admission of the Plaintiff, 
Bimself, an Order which, assuredly, will delay be- 
yond all reasonable limits, the Decision of this 
case. If the purchaser of an estate sold at the 
Bar, could, in this manner,defeat the right of these 
Indian labourers, right which may or may not con- 
fer upon their creditors the privileges claimed in 
their name, but which are undoubted Judgment 
lights, the care with which the Legislature has 
provided for the welfare and the security of the 
wages of these labourers would be but a delusion. 

Whether, then, these Indians have a better pri- 
vilege over the sale price of the Estate than the 
Appellant, may be and is now the question on the 
merits ; but that we ought not to delay our de-^ 
dflion on that question by and on account of this 
Tery late application, that we ought not to delay 
it for a period which, from what we have heard 
on both sides, we cannot span, that we ought 
not, however, usually reluctant to do so, de- 
cline to exercise a discretionary power sanc- 
tioned by so many authorities, when declining to 
exercise it, would be, as it were, a denial of jus- 
tice, of that we have, under the peculiar circum- 
Btances of this case, no doubt left in our minds. 
We reject, therefore, the two fold application of 
the Appellant who shall have to pay the costs of 
the day, and we direct the Counsel in this case, 
if they have to add to the argument which we 
have heard on the merits of this case, to proceed 
with such argument. 



BAIL CODRl 



Actes se Sociiri. 



£'<m»ûnbfi de certameê formalités, prescrites pwr 
VÂrt 42 dm Oode de Oommerce^ four la validité 
des Actes de Société, ne peut être opposée par un 
Hers qui a acheté des marchandises d'une société 
ei a pris livraison de ces marchandises. 



PjLBTinsBSHip, — Deeds op Copaetkebt. 

Sy Art, 42 of the Oode of Gômmerce, certain for- 
malities are to he ohservçdfor constituMng apart" 
nership^ wnder pain of nullity " à Véga/rd des in* 
iéresses.*^ 

But a party who buys and ohtain delivery of goods 
from a firm, cannot refuse to pay that firm because 
certain of the above msnUoned formalities have 
not heenfulfUled, 
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O. L. NAEAINSAMT CHETTY & Co.. 

Bespondents. 



Before The Honorable Gh. B. CoLnr. 



V. Dblxfaye, — Of Counsel for Appellants. 
E. Sauzieb, — Appellants' Attorney. 

C. M. Campbell, — Of Counsel for Bespondents 
Th. Hebchenbodeb, — Bespondents' Attorney. 



4dh September 1867. 

This was an Appeal entered against a Decision 
of the District Magistrate of Port Louis, given 
in favor of the Respondents, then Defendants^ 
under the following circumstances : 

The Plaintiffs, now Appellants, had brought an 
action to recover the sum of |^128, being the ba- 
lance of an account for goods sold and delivered # 
by them to the Defendants. 



The Plaintiffs, in the District Court, sued 
partners, produced their deed of copartnery 
which the Defendants objected to because it baa 
not been published, in terms of Art. 42 of the 
Cons which requires that an extract of the deed 
of copartnery should be transcribed in the re- 
gisters of transcriptions of partnerships kept by 
3ie Registrar of tnis Court for the inspection of 
the public, and also requires that a similar ex- 
tract be posted up for a certain time in the Hall 
of this Court. 

Judgment was, thereupon, given in favor of the 
Defendants, with costs: Hence this Appeal which 
was argued by Delafaye whilst Campbell appeared 
to support the Decision of the District Court. 

The points urged by the Counsel are all noticed 
in the Judgment of the Court. 

JUDGMENT. 

According to the Plaintiffs' allegation, they 
had sold and delivered goods to the Defendants* 
who had paid a part of the price of such goods, 
but were still debtors in the sum of j^l28 ; to re- 
cover which the action was brought. 

The Plaintiffs sued as partners and under the 
style of their copartnery. 

They had to prove, it would appear, that they 
were partners, for otherwise it is difficult to con- 
ceive that the point started by the Defendants 
could have arisen; at any rate, to prove their case, 
one Cassime Hamode was called who stated him- 
self to be a partner in the Plaintiffs' firm. 

The District Magistrate dismissed the case, 
because a deed of copartnery was produced, pf 
which an extract had not been duly transcribed. 

The Supreme Court hss had already occasion 
to lay down the law which is perfectly plain and 
elementary in matters of this description, but it 
appears that there is no reported decision to be 
found in the authentic Beports of this Court. 

I havoy therefore, although T should not other 
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wise haye deemed it necessary, to delay Judg- 
ment in this case, been requested to give a 
written Judgment which I am now authorized by 
*all the Judges of the Supreme Court to say, 
conveyB^without a doubt, their opinion of the law. 

Art: 42 of the Code undoubtedly requires 
that an extract of deeds of co-partoery shall be 
transcribed in the Eegistry of traoscriptions by 
the Kegistrar,' and posted up in the Hall of the 
Court ; the other formalities now printed in the 
New French Editions of the Cobb as to publi- 
cation of similar extracts in a newspaper which 
is to be certified by the Printer and legalised by 
the Mayor, are the law of France, since 81st 
March 1883, and do not form part of the law 
of this Colony. 

The article further states that such formalities 
shall be observed under pain of nullity '' à l'é- 
gard des intéressés, " and it goes on to say that 
*' le défaut d'aucune d'elles ne pourra être opposé 
à des tiers par des associés. " 

There is no nullity, therefore, except as to 
partners between themselves ; what the law pro- 
vides for as regards third party is, that the non 
fulfilling of such ibrmalities shall not be set 
np by the partners against third parties; in other 
words that the partners may not avail themselves 
of their own negligence or disregard of the law 
so as to injure the rights of third parties. 

If; therefore, A & B contract to be copartners 
and do not fulfil the formalities required by the 
law, a priori A <& B may consider the co- 
partnery as null and void ; but if A pays 
or promises to pay a certain sum of money 
to become B's partner and does not fulfil 
the formalities required by law, he can- 
not set up that omission of his own, so as to ôay 
to third parties : *' I am not partner, the deed is 
null." It is no where in the law said to be null 
as to /third parties who may, if their interest leads 
^hem to do so, bind down the partners to the 
deed, without of course extending the liabilities 
Rising out of the same, and no Court of law can 
create or extend nullities which are alwajs penal 
by their nature. 

But it is said, if partners cannot set up a nul- 
lity arising from their negligence against third 
parties, cannot third parties avail themselves of 
that omis8ion,that disregard of the enactments of 
the law p It may well be that he who violates the 
law should not derive any advantage from his 
own wrong, but may not third parties draw some 
advantage from that wrong ? 

Assuredly when third parties to whom such 
publication in a place of public resort and in a 
îtegister specially kept for the inspection by and 
the information and protection of the public, may 
be of great importance, may, coeteris paribus, 
igonore a copartnery which has not been publish 
ed ; let us take, for instance, the case of Marcus 
entering into copartnery with Lucius and yet not 
publishing or causing to be published the extract 
of his deed of copartnery, a case may well arise 
when a creditor of Ifar^^t^ might ignore the said 
copartnery and attach the funds of his debtor 
which either have served to form or are intended to 
form the copartnery's capital stock. Again if the 



deed of copartnery contained a derogation from 
the written law, that circumstance might^aa a rale, 
be ignored by third parties ; for pubUcity ia ia« 
tended mainly for third parties and the law aaja 
that from the want of publicity as traced oat by 
its proviaion8,third parties shall not suffer. 

But it does not follow that because partners 
cannot set up their own negligence so as to de- 
feat the just rights of others, and may even suf- 
fer from such negligenoe, that others will have 
the right to set up such negligence to protect 
their own fraud or extend their rights. Third 
parties must not suffer, but they should not on- 
duly profit by an illegality. 

As a rule, it may safely be laid down with a 
distinguished writer, that if the formalities have 
been fulfilled " l'acte de société produit tous les 
effets dont il est susceptible soit entre les aiao* 
ciés soit envers les tiers ;" but if it have not been 
fulfilled, whilst the partners can derive no benefit 
from their omission or disregard of the law, as 
against third parties, third parties may often 
ignore the existence of the copartnery or bind 
down the partners to their deed, subject, of cour- 
se, to such lawful modifications as the deed may 
have legally suffered. 

There the Defendants bought goods of the 
Plaintiffs. When they took the goods, they ack- 
nowledged the Plaintiffs who sold in the name of 
Goolam Hossem Mamode & Co.,to be a firm trad- 
ing under that style, how could they now, when 
the time has come to pay for such goods, ignore 
that which they acknowledged when they took the 
goods ? 

Whether as between partners the nullity 
enacted by the law be relative or absolute 
may be a question ; but as there is no nullity en- 
acted as to third parties, as the law merely pro- 
tects them against the objection that might be 
drawn by the partners, themselves, from the part- 
ner's own negligence, it stands to reason and is 
perfectly consonant with the spirit of the law as 
it is in harmony with every principle of justice, 
that if a shopkeeper buys from a firm, goods 
which he takes delivery of, admits therefore the 
existence of such firm, so, he cannot repudiate 
his admission, he «cannot deny such existence 
when he is asked to pay the price agreed upon 
for such goods. 

It was urged, in argument, that there was no 
proof that the Defendants took the goods. That 
IS a pure question of fadt, which the Plaintifiii 
sought to prove by evidence which, according to 
the District Court Ordinance, was perfectly legal 
evidence, evidence the weight of which the Ma- 
gistrate, if he had heard it, would have been call- 
ed upon to judge, but evidence which should 
have been heard. If the fact of the delivery of the 
goods had failed, there probably would have been 
an end of the case ; if the fact had been sufficient- 
ly proved there should have been an end of the 
Defendants system of nullities. 

I wish to be clearly understood not to give 
an opinion as to what might have been the re- 
sult, if the Defendants, before taking the goods, 
had refused to acknowledge the existence of the 
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firm and declined the contract. The point does 
not arise here, and does not call, even iocidentaU 
Ij, fora Decision ; the question was ahd is : can 
one who bays and obtains delivery of goods from 
A firm refuse, subsequently, to pay that firm, be- 
caoBe the deed of partnerdhip of such firm has 
nol been legally published ? 

I have no hesitation to hold, and my brother 
Jnages entirely concur with me, that he may not 
do so under Art. 42 of the Code or any other 
|aw in force in this Colony. 

That he is estopped by his own act and deed. 

The Judgment of the District Court is reversed 
with costs. 



COURT :0F BANKRDPTCT. 



IFaillite — Cebtuicat. 



BaKKBUITCT — CEBTinCATE. 



BANEBUPTCT A. COMPTT. 



Before The Honorable Mr Justice Colik. 



P. li. Chastellieb— Of Counsel for Bankrupt. 
A. BoHAir, — ^Attorney for same. 

L. RouiLLAKD, — Of Counsel for Assignees. 
S. I>TrcBAT, —Attorney for same. 



\5th November 1867. 

In this case, after the Bankrupt had been 
examined, and witnesses heard, a certificate sit- 
ting was applied for and appointed to be holden 
on seventh October ; on wnich day : 

P. L. Chastellieb, for the Bankrupt, moved 
for a certificate ; 

li. BouiLLABP, for the Assignees, opposed the 
certificate. 

s 
• 

A Question of law aiose in thiâ case ; the points 
urgea by Counsel on both sides and which are 
noticed in the Judgment of the Court related 
solely to questions of fact connected with the 
dcM^ings and conduct of the Bankrupt. 

JUDGMENT. 

This Bankrupt, has been strongly ojfposed by 
his trade-assignees, and assuredly, although some 
of the charges brought against him are not made 
Out> there are transactions which have been left 
eitber totally unexplained or not sufficiently ac- 
counted for. 

It appears to me clear and positive, that in 
October, November and the first half of Decem- 
ber 1866, the Bankrupt purchased, from divers 



persons, goods to the amount of <S^20,500 ; he 
had, besides, at that time, his stock in trade ; he 
has not paid the merchants of whom such goods 
were purchased ; what has he done with those 
goods or the value thereof? Mr Chastellieb has 
explained and shown that in those months, ho 
paid large sums of money ; that is perfectly true 
and it is no less true, that a trader buys from 
one merchant and pays anotheri in the regular 
course of his dealings without the value of cer- 
tain specific goods being directly applied to pay 
the original vendor of such goods. 

But the explanation given, although covering 
a large sum of money, leaves a comparatively 
important balance unaccounted for, and there is 
no evidence tending to show that the Bankrupt's 
stock in trade was larger when he failed than at 
the time he made those last purchases, purchases 
large by themselves, but very considerable, in- 
deed, when compared with the average amount 
of purchases and sales during the time of his 
regular trading. It is certainly stated and shown 
that whilst the Bankrupt's books show one pay- 
ment made to Serendat, the vouchers show two 
Eayments, and thereupon, it is argued that simi- 
iv omissions may have arisen which would ac- 
count for the difference traced above. That is 
true ; there may have been other such omis« 
sions ; but it is the duty of the Bankrupt to 
show and prove the same, so as to explain away 
all suspicions of fraud ; whose fault is it, if his 
books were negligently and carelessly kept? 
and if he could explain one omission by a re- 
ference to vouchers, it is to be presumed that he 
can explain other similar omissions by a refer- 
ence to similar vouchers. That, he has not 
done ; and when he fails to give such an expla- 
nation, the suspicion of fraud is not dispelled, is 
not lessened by the fact that just on tne verge 
of Bankruptcy he made much larger purchases 
of merchandise than he had been accustomed to 
do before. 

The charge that the book which ought to be 
the original book, the quasi Journal, was copied 
from another book which purports to be made 
out from the first, is not sufficiently borne out ;. 
the answer given seems to me to have a good 
deal of weight ; if mistakes occur in one book, 
which are reproduced iu another book, that is 
jper se no reason to believe the first book to have 
oeen copied from the second, rather than the se- 
cond from the first. 

There is superabundant evidence * that the 
books have been kept in a way which takes 
from them any confidence that they are in- 
tended to inspire ; but it may be perfectly 
true, as is argued for the Bankrupt, that in- 
stead of keeping a regular Journal, he entered 
the monies he received,in his "débiteurs divers," 
first ; no doubt, it occurs, that these entries are 
not reproduced in the waste-book ; no doubt that 
throw in the case a confusion of which the 
Bankrupt must take the consequences, but on 
looking carefully at these Books, I have not 
sufficient evidence to lead me to be satisfied that 
a fraud was intended by the omissions in one 
book, the corrections in another. 

But in my opinion, fraud, à priori appears 
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from tlie above purchases aod the transactions 
to which I am now going to refer ; and the à 
priori impression left by those transactions has 
not been explained away. 

It apnears that in April 1866, the Bankrupt 
received, from Chevalier, a sum of *786,23c ; he 
does not account for that sum. He usually paid 
his money into the Bank and paid his creditors 
through the Bank : that sum was never paid ioto 
the Bank, contrary to his habitual course of 
dealings, he now says he paid that sum to credi- 
tors, amongst others to one Moladina $482,28c. 
But that is not true, for his book No 1 , shows 
that on that day, S182,28c were paid to Mola- 
dina, but it is also shown by the Bank's returns, 
that it was through the Bank that ^482,28 
were paid on the 2nd April 1866. No such sum 
is twice paid, the one payment borne in book 
No 1 is precisely that which is referred to in the 
Bank's returns. Moladina was paid thro' the 
Bank; he did not get any part ofthesumof 
<S'786,23 received from ChevaUer, since that was 
never paid into the Bank, at all, and there is 
no other explanation tendered as to what became 
of that money. Again, the mortgage transaction 
with B. Comty, is not explained ; in the balance 
sheet, B. Comty is borne as a holder of a mort- 
gage of ^2,000 ; if that is true R. Comty paid the 
SSifiOO, but here again, the money can no where 
be'traccd,nothingin the Books explains what has 
become of it. It does not appear to have been 
paid into the Bank nor to any creditor ; the re- 
sult is that either B. Comty is not a bona fide 
hvpothec holder, which I may not presume, or 
that the Bankrupt has kept the money for his 
own private purposes. Lecacheur's transaction 
is also fraught with suspicion ; itis extraordinary 
that Lecachdur who kept a shop separate from 
that of Comty, knows really nothing of his 
trade, cannot answer touching any particulars 
whi^ are asked of him and yet remembers the 
exdiwsum of $S90.9Q of which was the value of 
his original stock in trade. 

• 

The Bankrupt gives different statements. On 

^ the first, he says the entry " Le Fonds du Ma- 
gasin. Rue Condé, ^g'SQO.SO " in my books is 
merely a note of the capital with which Leca- 
cheur began his trade. Why the bankrupt 
should keep note of Lecacheur's business if Le- 
cachetir's business were not in reality his own, 
he explains solelv by saying that Lecacheur had 
asked him to take a note of his monthly expen- 
ses. When referred to his cash book, all that 
is said to be a mistake. Lecacheur paid, the 
Bankrupt now says, by instalments ; and why 
these words above mentioded were written he no 
longer recollects. The opinion left in my mind 
by the evidence, is that neither Comty nor Le- 
cacheur are to be believed and that Lecacheur's 
shop was, and is, in reality, Comty's shop. 

V The evidence before me has brought me to the 
: conclusion that a good deal çf money received 
{ by the Bankrupt has not been accounted for, 
I and that the omissions, incorrect entries in his 

books, are not sufficient to destroy the force of 

such evidence. 

That the Bankrupt wilfully falsified his books 
to cause entries of accounts to appear which 



have no existence. I am not aafficiently con* 
yinced. That in his Sundry Debtors' boou, ea- 
tries appear of a certain date prior to entriei 
purporting to be of an older date, is plain, bat 
that invariably appears on the oflT leaves of tke 
books which were used for that purpose by the 
Bankrupt. The '* Bepertoire," also, bears ths 
names of these parties, ex. grot,, Henry Damé, 
who boufifht in 1865, after the name of», ^cU,, 
Duponsel who bought in 1866. Theexplaaa- 
tion given is, that these accounts had been in- 
tended to be paid at once and were not entered; 
as they were to be entered as cash payments 
they were not paid. The Bankrupt waited, and, 
at last, when his shop was seized and he had to 
bring his books he entered such accounts where 
he had room in the off leaves of his Sundry Debt- 
ors books and also last on the " Bepertoire." 
This certainly shows a most careless and reckless 
system of doing business and keeping books, bat 
although the circumstance struck me as venr sus- 
picious at first, on examination, I find that theex-# 
planation given, may beand probably is true. It ft 
not easy to perceive why for the sake of those few 
and mostly paltry accounts, the books should have 
been falsified : these additional accounts leave the 
case absolutely where it was before and throw no 
light on the main transactions complained of by 
the assignees. Besides, other books bear out the 
explanation. In the account of '*Aly, Chinois" 
(one of those things complained oO there is s 
payment, '*à valoir," of ^30, on Sth March ISfiS. 
In the waste book, and at his proper place, that 
very sum appears to have been paid by Aly. The 
case is the same as to Soupraya Uhetty's account. 
Clearly it was wrong not to open to tnose parties 
credit and debit accounts, when no cash payment 
was really effected ; but between that and the 
wilful and fraudulent falsifying of the books, 
there is an abyss. It is also true that the cir- 
cumstances which prove Aly and Soupraya's 
accounts to be correct, may not be found as to 
some other accounts similarly situated, that is 
entered in the sundry debtors' book, after other 
accounts, but whilst there really was no motive 
to enter in the books such petty accounts if not 
really due ; (for what possible advantage could 
the Bankrupt derive there&om), they all stand in 
the same position as Aly accounts entered too 
late and carried upon the unwritten off leaves of 
the book, and, therefore, also carried last in the 
*' Répertoire." There is no attempt made to 
interpolate them, in the " Bepertoire," at their 
proper date. 

Nor does the evidence bear out the charge laid 
against the Bankrupt, that he caused certain 
goods to be surreptitiously taken out of his shop 
after Bankruptcy. When the fact complained 
of took place, the shop was out of Bankrupt's 
possession ; it had been seized, and there is no 
evidence, at all, to connect with the Bankrupt 
the people who were seen taking goods away* 
This circumstance, again, was very suspiciouSt 
deserved well to be strictly inquired into, was 
duly inquired into, but the evidence, here fails* 

The testimony of "Vincent George, one of the 
assignees, however, and the facts he there dis- 
closes, connected with the receipts and payments 
of the Bankrupt, shows that he has to account 
for many sums which neither the books nor his 



I 



1867] 



COURTS OP MAURITIUS. 



103 



explanations can help the Court to trace ; I 
liave noticed the three apparently most import- 
ant onea, Chevalier, R Comty and Lecacheur's 
cttaes ; I cannot bring mpelf to the conclasion 
that mere ignorance in book keeping and mere 
carelessness can suffice to turn aside the plain 
deduction from those facts, and that is that the 
Sankrupt has received money and purchased 
g'oods which are not forthcoming for tne benefit 
of his creditors. The consequence is that I must 
refuse the certificate prayed for and the appli- 
cation is dismiseed, with costs. 



SCFREin COURT. 



Competence, — Société, — Abbitbage Fobce. 

Lt'* employe qui reçoit, en outre de sea appointements 
fixes, un tant pour cent sur les bénéfices, n'est 
poitû un associé dans le sens de VArt. 51 Ju Code 
de Commerce qui établit que toutes contestations 
enire associés^ et pour raison de la société, seront 
jugées par des arbitres. 



JUBISDICTION, — PABTmBBSniP, — COMPULSOBT 

ÂBBITBATIOfr. 

JL elerk who, over and above his fixed salaiies, is 
allowed a per cent off e on the profits, is nota part- 
'iier as fixed by Art. 51 of the Chde of C7om- 
merce which states that all disputes amongst co» 
partners and arising on account of the copart- 
iiership, shall be determined by arbitrators. 



Before : 

His Honor Mn. Justice Colin and 
His Honor Mr. Justice Abnaud. 



B RE AED,— Plaintiff, 



versus 



HEWETSON,— Defendant. 



X. ROUILLABD,- 
£. DUCBAY, 

Hon, V. Naz, • 
H. Bebtin, 



-Of Counsel for Plaintiff. 
•Plaintift''s Attorney. 
-Of Counsel for Defendant, 
-Defendant's Attorney. 



19<7i December 1867. 

The question for the consideration of the Court 
is solely a plea to its jurisdiction. 

The facts stand thus : 

The Plaintiff was the owner of a carting esta- 
blishment in ''Passage Monneron ;*' he made an 
agreement with the Defendant whereby he 
agreed to hand over his carting material and 
premises to the Defendant, and he was perso- 
nally to be employed in the new concern and to 
receive, besides, a monthljr salary,a per centage in 
the profits. He now claims a sum of (285. 25c. 
for per centage due according to a certain ac« 
count which is produced, and a sum of ^^3,000 
for the use of the material which, it is aJleged, 
has been kept by Defendant, beyond the expira« 
tion of the agreement, and used by him. 

To this demand the Defendant answers that 
the agreement in question has established be* 
tween him and the Defendant a partnership, and 
asks to be sent before arbitrators, according to 
law. 

The question, therefore, turns upon the con- 
struction of the agreement of the 10th of June 
1863, and from it we are to gather whether a 
partnership has been intended oetween the con- 
tracting parties. 

We are of opinion that such a partnership 
has not existed. From the agreement between 
parties, we gather that the Plaintiff could not 
go on with nis business and was glad to make 
it over to the Defendant, on condition that he 
should be relieved from his engagements, his li- 
abilities, and, at the same time to find remunera- 
tive employment ; that, on the other hand, the 
Defendant undertook to set up an establishment 
of his own on the premises, '' dans lequel' mr. 
Hcwetson va organiser un établissement de 
charrois." 

We can see nothing in the agreement be- 
tween parties which might lead us to the con- 
clusion that a partnership was intended. The 
fact that the Plaintifi* was to receive certain per- 
centage from the net profits of the concern in 
which ho was to have been employed is the only 
one from which a partnership would have to be 
inferred ; but we do not think that the circum- 
stance, standing by itself, is sufficient to lead us 
to such conclusion. We overrule, therefore, the 
plea of jurisdiction and order the parties to pro- 
ceed on the merits. 
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ALPHABETICAL LIST OF lATTGBS 



Abrogation 

acoouivt cubkbnt • • • • 

AOOOUNT •••••• 

AOOOUNTS •••••• 

AOBNT •••••• 

Do. ••••.. 

Do. ••••». 

Amiable Compositbub... 

Appbal •••••• 

Do. 

Do. •••••• 

Appbal •••••• 

^o. •••••• 

Do. 

x/o» •••••• 



Do. 



Do. 
Do. 



•••••• 



•••••• 



Do. 



Do. 
Do. 



9 ^ • • •• 



(Implicit) of Law8; — ^Transcription, — Inscription,— Le- i*»g»i. 
gal Mortgage, — Partition, — Privilege of Co-partition- 
ers, — Notary, — Costs of Partition, — Emancipated Mi- 
nor, — Guardianship, — Heirs under benefit of Inven- 
tory, — Appeal from a Judgment of the Master gg 

Appeal from a Judgment of the Master,— Novation, — 

Opening of Credit ...... .....^ 66 

Settlement of, — " Folle-Enchère,'' — ^Sequestrator 37 

Do. —Opening of Credit, — Promissory Notes,— 
Consignment of Sugars,— Commissions- 
Appeal from the Master's Report , • g 

And Principal, — Sale of Goods, — Evidence and Presump- 
tions to prove the Agency, — Appeal 
from a Judgment of District Magistrate, $ 
Do. —Power of Attorney, — Outbidding of 

one tenth , ^9 

Do. —Do. ^ do.--- Promissory Notes 60 

Fire Insurance,— Appraiser, — Third Appraisers, — Arbi- 
trator, — Chamber of Commerce,—* 
Commercial Usage .••..* IJ 

To the privy Council,— Jurisdiction , «yg 

From a Judgment of the Master, — " Ordre,'* — Privilege,— 

Laborers and Servants , \ 

Do. do.— Do.,— Right tosue a •' Folle-Enchère,"— 

Universal and Particular Legatees,— Li- 
citation, — Confusion g 

From a Judgment of the Master. — Sale of an Immove- 
able property,— Extent, — Interpre- 
tation of contract jjj 

Do. do. — Novation, — Account Current, — 

Opening of Credit, . . 55 

Do. do. — Real Tenders, — Payment,— Legal 

Subrogation, — " Folle-Enchère " 67 

Do. do. — Judgment of Separation of Proper- 

ty,— Execution thereof, — Tender, — 
Rules of Court,— Procedure •...•. 61 

Do. do.— Opening of Credit, — Mortgage, 

Undivided property, — Personal Gua- 
rantee .. ...... 73 

Do. do. — Master and Servant, — Salaries, — 

Privilege,-- *' FolJe-Enchère " ...... 79 

Do. do. — ^Transcription, — Inscription, — Legal 

Mortgaçe, — Partition,— Privilege of 
Co-partitioner, — Notary,— Costs of 
Partition, — Emancipated Minor, — 
Guardianship, — Implicit abrogation 
of Laws, — Heirs under benefit of In- 
ventory ^ Qg 

From Master's Report.— Settlement of Accounts,— Ope' 
ning of Credit,— Promissory Notes^— Consignment 

of Sugars, — Commission ...... 6 

From Judge's Order at Chambers — Procedure !!!!!! S 
From a Judgment of District Magistrate— Sale of GoodV,-^ 
Principal and Agent,— Evidence and Presumption 
to prove the Agency .... ...... •••... S 
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Do. 



Do. 



Appeal •••••• From a Judgment of the District Magistrate» — Moyeables 

and Immoveables, — Buildings erect- 
ed on the property of a third par- 
ty, — Indemnity,— Juriadiction of 
the District Magistrate • • •••••• 

• ••«•• From a Judgment of District Court, — Trespass,-— Pos- 
session, — Power of Attorney, — Pa- 
role Evidence, — Damages ••«.•• 

• «•««• From a Conviction of District Magistrate, — Larceny, — Cri- 
minal Information . . • • •.«••• 

Afpraissment •••••• Fire Insurance, — Goods partly damaged 



Appraisers 



Arbitration 

Do. 
Arbitrator 



Arrest 



S8 



81 
6T 



Third Appraiser, — FireJ Insurance, - Arbitrator, — " Amia- 
ble Compositeur,^' — Chamber of 
Commerce, — Commercial Usage ••,«•• 12 

( Compulsory ), — Partnership ..•••• ••••»• H 

Do. Do. Jurisdiction •••••• lOS 

Fire Insurance, — ^Appraisers, — Third appraisers, — ** A- 

miable Compositeur," — Chamber of 
Commerce, — Commercial Usage •••• It 

In Execution, — (See Caption of the Body) 



• •• • 
• ••••• 



•• • 



Bankruptgt ••«••• Certificate, — Book-Keeping • , 

Do. •••••• Do, Do. •• 

Do. •••••• Do. Do. •• 

Benefit Of Inventory (see Heirs.) •••••• • • 

Bons •••••• Arrest in Execution, — ^Account Stated • • 

Book-Ebeping •••••• Bankruptcy, — Certificate. • • • . • • • 

Do. . • Do. Do. ..•••• •••••• •••••• 

BxjILBings •••••« Erected on the property of a third party,— Moveables 

and Immoveables, — Jurisdiction of 
the District Magistrate •«•••« 



• ••••• 



4S 

75 

101 

SI 
48 
75 



S8 



• • • • • 



Of the Body,— Promissory Note, — Surety 
Do. Account Stated, — Bons • • . 

Bankruptcy,—- Book-Keeping • . , 

Do. Do 

Do. ^ Do 



• • • • 



• ••«•• 



Commission 



Concession 
Confusion 



Costs 



Caption 

Do. 
Certificate 
Do. 
Do. 

» Cessio BoNORXJM •••••, Sot-off •••••• ••••.. •••••• 

"Chambre de Commerce" Fire Insurance,— Appraisers, — Third Appraisers, — Arbi- 
trator, — " Amiable Compositeur,"— 

Commercial Usage ...• 

Settlement of Accounts, — Opening of Credit, — Promis- 
sory Notes, — Consignment of Su- 
gars, — Appeal from the Master's 

Report.. ••.... 

Or Grant of Land, — Action in Ejectment, — Lease .,,.., 
Right to sue a '* Folle-Enchère,*'—. Uniyersal and Parti- 
cular Legatees, «^ Licitation, — Ap- 
peal from a Judgment of the Master 
Of Partition, — Transcription, — Insciiption, — Legal 



•••••• 



Credit 



Mortgage,— Partition, — Privilege of 
co-Partitioners, — Notary, — Eman- 
cipated minor, — Guardianship,— Im- 
plicit Abrogation of laws, — Heirs 
under benefit of inventory,— Appeal 

from a Judgment of the Master 

(See Opening of Credit ) •••••• •••••• 
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Damages 



Demurrer,— Petition of Right, — " Mon trans de Droit,*'— 

Railway, Indemnity •«•••• ^^ 



»c 11 



Ill 



Damages •••••• 

Do. ^ 

Da. . 

Dakagbs. • 

J^ AMS •••••• 

Decisoby ••••#• 

Dbsds 

Demurrer • • 9 • • • 

"o» •••■•• 

Do. 

Divorce .•••.. 

Do. 

Document * ••»••• 
''Droit de Suite ". . • . . , 

Bjsctment •••••• 

Evidence •••••• 

Do. 

Evidence • 



( Actioo^) — Séquestration^ — ^Demurrer ••••.. •••••• 

Lease .••••• *• •••••• ••••«. 

Hail way Sj^-IndemnificatioQ . • •••.«•. 

Trespass» — Possession, — Power of Attorney,— Parole Evi- 
dence, — Appeal from a Judgment of District Court. • • • 
Rivers,— Runs of Water,— Springs, — Public Property, — Ser- 
vitudes, — Prise d'Eau and Passage thereof on interme- 
diate land .. •••••• •••••• •••••• 

Oath,— (See Oaths) •••••• 

Of Copartnery, — Partnerships ••••••. •••••• 

Larceny, — Criminal Information «••••• •••••• 

Petition of Right — " Montrans de droit", — Notary, — Indem- 
nity, — Damages •••••• •••••• 

Sequestration, — Action in Damages •••••• 

Desertion of the conjugal roof. . •••••• • 

Demand in divorce at the suit of a husband for misconduct 

of his wife, — Sœvitiee •••• •••••• 

Drawn up in foreign country, — Their legalization abroad, — 

English Official or Consul •••••• • 

Seizure, — Third Holder, — Sale of Moveaole property, — Im- 
moveable Property by Destination,— Privilege of Vendor 



Action in, — Lease, — Grant of Land or Concession •• . • •• 

And Presumptions to prove the Agency, — ^Sale of Goods,— 
Principal and Agent, — Appeal from a Judgment of Dis- 
trict Magistrate •••••• • ••••.« 

(Parole), — Trespass, — Possession, — Power of Attorney,— 
Damages, — Appeal from a Judgment of District Court. • 

Tender, — Execution of Judgment of separation of property, 
— ^Rules of Court,— Procedure,~Appeal from a Judg- 
ment of the Master ....•• .«.o«. •....• 
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79 
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" Fait de Charge '* . • 
FiBE Insurance •..••• 
^' Fixation de Prix " , • 
*' Folle-Enchère " .... 

Do. 

*J0». • • • « • t 

•*-'0» • • • t • • 

Foreign Country» • • • • • 

•' Gens de Service " , . 
Grant •••••• 

Guardianship •....• 



• • 



Notary, — Security,— In vestment of Money 

(See Insurance) •••••• •••••• «•••■• 

Sale by Judicial process of Bankrupt's or Insolvent's property 
Universal and particular legatees, — Licitation, -* Confnsion, 

—Appeal from a Judgment of the Master • • • • • 

Sequestrator, — Settlement of Account •••••, • • • • • 

Real Tenders, — Payment, — Legal Subrogation,— Appeal 

from Judgment of the Master .••••« 

Master and Servants, — Salaries, — Privilege, — Appeal from a 
, Judgment of the Master •• •••••• •••.•• 

Documents drawn up in, — Their legalization abroad, — 

English official or Consul • •••••• 



• • • • 



Guarantee 



•••#•• 



(See Masters and Servants), • , • •••••• « 

Of Land or Concession, — ^Action in Ejectment,-— Lease 
Transcription, — Inscription, — Legal Mortgages, — Partition, 
— Privilege of co-partitioners, — ^Notary,— Costs of parti- 
tion, — Emancipated minor, — Implicit Abrogation of 
Laws, — Heirs under benefit of inventory, — Appeal from 
a Judgment of the Master ••••#• ••«••• 

Personal, — Mortgage, — Opening of Credit,— Undivided pro- 
perty, — ^Appeal from a Judgment of the Master •••••• 
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45 
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27 
67 



78 
28 



25 
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Heirs' 



Under benefit of Inventory, — ^Transcription,— Inscription,— 
Legal Mortgage, — Partition, — Privilege of Co-partition- 
era, — Notary, — Emancipated Minor, — Guardianship,— 
Implicit Abrogation of Laws, — Appeal from a Judgment 
of the Master •••••• •••••• 



Immoveables 

Do. 
Do. 

Indemnity 
Do. 

Do. 

-[^pORMATIO^ 

Do. 

Inscription 



• • • •• 



• • • •••• 



Insurance 



Do. 
Do. 

Interprétation 

Interrogatory 



• • • « • • 



And moveables, — Indemnity, — Buildings erected on the pro- 
perty of a third party,— Jurisdiction of District Magis- 
trate ..•••• •••••• •••••• 

Sale thereof, — Minor, — Judicial Sale, — Action in Nullity of 
the Sale.. •• •••••• • 

Property by Destination, — Seizure,— Third Holder,— Sale of 
moveable property, — Privilege of Vendor, — ^^ Droit de 
Suite" .... 

Railway,— Demurrer, — Petition of Bight, — ^^ Montrons de 
droit," — Damages •••••• .••••• 

Moveables and Immoveables, — Buildings erected on the pro- 
perty of a third party,— Jurisdiction of the District 
Magistrate 

Railway s , — Damages 

(Criminal), — Larceny, — 'Demurrer • ":**/* 

(Do.), — Larceny, — Appeal from Conriction of District 
Magistrate .••••• •••••• •••••• 

Legal Mortgage, — ^Transcription, — Partition,^— Pririlege of 
Co-partitioner8, — Notary, — Emancipated Minor, — 
Guardianship, — Implicit Abrogation of Laws, — Heirs 
under benefit of Inventory, — Appeal from a Judgment of 
the Master .«#••• •••••• 

(Fire), — Appraisers,— Third Appraisers, — Arbitrator, — *' A- 
miable Compositeur," — Chamber of Commerce, — Com- 
mercial Usage 

For life, — Creditors, — Widow and Heirs - • • • «••••• 

(Fire), — Appraisement .,»r»# •••••• •••••• 

Of a Contract, — Sale of Immoveable Property,— Extent, — 
Appeal from a Judgment of the Master . . •••••• 

Personal,— Decisory Oath , . • • • «••••• 
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7 

SI 



89 



12 
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Joint 

Judge's Okder 

Judicial 

Jurisdiction 



Do. 
Do. 



• ••••• 



• • a 



• • ■ •• • 



••:••• 



And Several debt,— Solidarity, — ^* Negotiorum Gestor *', 

Appeal therefrom, — Procedure ...••• 

Sale,— (See Sale) ••^... • 

Of the DistrictMagistrate,— B^oveables and Immoveables,-— 
Buildings erected on the proper^y^of a third party,-»Iu- 

demnity . . * 

Appeal to the Privy Council . • 
Partnership, — Compulsory Arbitration, 



• ••,••• 
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76 

108 



Laborers •••••• (See Master and Servants) ... % • 

Larcbnt Criminal Information, — Demurrer •••••• •••••• 

Do. •••••• Do. do. Appeal from Conviction of the Dis- 
trict Magistrate •••••• 

Lease •••••• Action in Ejectment,-— Grant of land or concession •••••• 

Do. ••••«• Damages •••••• «••••• «•#••• •- 

Legal #••••• Mortgage, — (see Mortgage) .. •••••» •••••• 

LEGALIZATI019 •#•••• Of a Document drawn up in Foreign Country,— English 

Official or Consul 
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Legatebs •••••# 

LiCITATIOK • • • • • 

Master •••••• 

MiNisTiBE Public » • • . 

Minor •••••• 

Do. .•••.. 

Do, 



*' M ONTRANS DE DrOIT.** 



Mortgage 
Do. 



Moveables 



Moveable 



• • • • • • 



•••••• 



•••#•• 



Uoiversal and particular^ — Right to sue a 'Toile-Enchère/*— 
Confusion,— Licitation, — Appeal from a Judgment of 
the Master • • •••••• ••!••. 

Undivided property, — ^Sale of an undivided share •••••• 
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And Servants, — '^Ordre,** — Privilegesi— Appeal from a Judg- 
ment of the Master. ••••• •••••• •••••• 

And Servants, — Salaries, — Privilege,—" Folle -Enchère,"— 
Appeal from a Judgment of the Master • • •••••• 

Procureur and Advocate Qeneral, — ^His Substitute,— Bight 
of private practise •••••• • .••••• 

Sale of Immoveable property, — Judicial Sale,— -Action in 
nullity of the sale ••••.. .••••• 

Partition in kind made amicably, — Ratification thereof • « , • 

Emancipated, — Legal Mortgage, — Transcription, — Inscrip- 
tion, — Partition,— Privilege of co-Partitioners, — ^Nota- 
ry, — ^Emancipated minor, — Guardianship, — ^Implicit A» 
brogation of laws,— Heirs under benefit of inventory,— 
Appeal from a Judgment of the Master •••••• 

Demurrer, — Petition of Bight,— Railways,— Indemnity,— 
Damages •• •••••• ••••.. •••••• 

Opening of Credit; — Undivided property, — Personal Gua- 
rantee, — Appeal from a Judgment of the Master 

Legal, — ^Transcription, — Inscription, — Partition, — Privilege 
of co-Partitioners, — Notary,— Emancipated minor,— 
Guardianship, — Implicit Abrogation of laws,— Heirs 
under benefit of inventory, «-^ Appeal from a Judgment of 
the Master, • •••••• •#•••• •••••• 

And Immoveables, — Buildings erected on the property of a 
third party, — Indemnity, — Jurisdiction of the District 
Magistrate . ••••.. ••*.•• %•••>% 

Property, — Immoveable property by Destination, — Seizure 
thereof, — Third Holder, — Privilege of Vendor, — " Droit 
de suite '*.. ...... •••••• ••.••• 
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Negotiobuh 
Notaey 
Do. 



Novation 






• • • •••• 



Gestor, — Joint and Several Debt «••••• ••«••• S6 

Security, — Investment of Money, — " Fait de Charge,', , , .. . 92 
Legal Mortgage, — Transcription, — Inscription, — Parti- 
tion, — Privilege of co-Partitioners, — ^Emancipated mi- 
nor,— Guardianship,*^ Implicit Abrogation of laws, — 
Heirs under benefit of inventory,— Appeal from a Judg- 
ment of the Master • ••••• .• M • 89 

Account Current, — Opening of Credit, — Appeal fromaJudg- 

.. ment of the Master ••••.. •••••• 56 



Oath 
Openikg 



Do. 

Do. 

Obdsr 
Otxtbiddino 



a • • • • • 



Decisory, — Personal Interrogatory ••*••, 

Of Credit, — Settlement of Accounts, — Promissory Notes,— 
Consignment of Sugars, — Commission, — Appeal from 
the Master's Report ...... 

Do.— Novation,— Account Current, — Appeal from a Judg- 
ment of the Master •..,.. •••••• 

Do. — Mortgage, — Undivided property, — Appeal from a Judg- 
ment of the Master, — Personal Guarantee ••«••• 

Of Judge at Chambers, ^Appeal therefrom, — ^Procedure 

Of one tenth, — Power of Attorney •••••• • • 
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In kind made amicably, — ^Ratification thereof,^— Minor .... 6S 
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VI 



Partition •••••# 

Parole Eyidbkcb, , • . • • 

Pabtnbbship •••••• 

Do. 

Do. .•••.. 

Passage ••••«• 

Payment •••••• 

Personal •••••• 

Petition 

Possession «••••• 

Power 

Do. 

Do. 

Principal •••••• 

Do. 

Prise d'Eau ••••.. 

Privilège ..•••• 

Do. 

Do. 

Do. 

PElbCUREDR •••••» 

Promissory Notes. • • • • • 
Do. 

L^0« • • • • • . 

Public • 

Satlway •••••• 

Do. 

Ratification •••••• 

Beal Tenders •••«•• 

BlVEBS •••«.• 

Rules •••#•• 

# 

Runs «•#••• 



Privilege of co-Partitiooers, — Legal Mortçage,^— Transcrip- 
tion^T-^InscriptioDi*— Notary^ — Emaneipated minor,-— 
Implicit Abrogation of laws, — Heirs under benefit of in- 
ventory,— 'Appeal from a judgmeni of the Master. • • • • • 

( See Evidence. ) ...... .••••• •••••• 

Compulsory Arbitration •.••.. •••••• 

Deeds of co-Partnery, — Compulsory Arbitration ••.•.. 

Jurisdiction,— Compulsory Arbitration «••••• • 

Of a Share of Water on intermediate land^— Rivers, — Runs 
of Water,— Springs, — Public Property, — Servitudes^— - 
Dams 

Real Tenders,— Legal Subrogation,— ''Folle-Enchère/* — Ap- 
peal from a Judgment of the Master. •«, • 

Interrogatory, — Decisory Oath ••• ••••.. 

Of Right, — Demurrer, — " Montrans de droit,'*— Railway,— 
Indemnity, — Damages. ... ...••. .••••• 

Trespass, — Power of Attorney, — Parole Evidence,-— Dam* 
ages, — Appeal from a Judgment of District Court« • • • . • 

Of Attorney, — Outbidding of one tenth ..•.•• 

Do.— Principal and Agent, — Promissory Notes •••••• 

Do. — Trespass, — Possession, — Parole Evidence, — Dam- 
Ag^s, — Appeal from a Judgment of District Court . • . • 

And Agent, — Sale of Goods, — Evidence and Presumptions to 
prove the Agency, — Appeal from a Judgment of the 
Master •••• .»••.. •••••• •••••. 

Do. — Power of Attorney, — Promissory Notes • 

And Passage thereof on intermediate land, — ^Rivers, — ^Runs 
of Water, — Springs, — Public Property, — Servitudes,— 
Dams .••. ••••.. •••..# •••••• 

'' Ordre/'— Laborers and Servants,— Appeal from a Judgment 
of the Master , •••••« 

Of Vendor, — Seizure, — Third Holder, — Sale of Moveable 
Property, — Immoveable property by Destination, — 
" Droit de Suite " •••».. 

Master and Servants, — Salaries, — " Folle-Enchère,"— App- 
eal from a Judgment of the Master . • •••..• 

Of Co-partitioners, — Legal Mortgage^- Transcription, — In- 
scription, — Partition, — Notary, — Emancipated Mi- 
nor, — Implicit abrogation of Laws^ — ^Heirs under 
benefit of Inventory, — Appeal from a Judgment of the 
Master « ^ «••... 

And Advocate General, — His Substitute, — •* Ministère Pu- 
blic," — Right to private practice ••.... •••••« 

Settlement of Accounts, — Opening of credit^ — Consign- 
ment of Sugars^ — Commission, — Appeal from the Mas- 
ter's Report •....• 

Caption of the Body,— Surety . , 

Pnncipal and Agent, — Power of Attorney . . 

Property, — Bivers, — ^Buns of Water,-:- Springs,— Servi- 
tudes, — Dams, — ^'^ Prise d'Eaii*' an4 Passage thereof on 



intermediate land 



• . 



I .. 



Indemnity, — Demurrer,- Petition of Right,— *' Montrans de 
droit," — Damages ••.,.. ..••.. 

Indemnity, — Damages , • ^ • • • • 

Of a partition in kind made amicably, — Minor •••«.. 

(See Tenders) • • •••••• 

Runs of Water, — Springs,*— Public Property,— Servitudes, — 
Dams, — '' Prise d'Eau " and Passage thereof on interme- 
diate land • •••••• •••••« 

Of Court, — Judgmentofseparationofproperty,-— ExecGtion, — 
Tender, — Procedure^ — Appeal from a Judgment of the 
Master •••• .••••• «•••#• •••••t 

Of Water (see Water) ...... 
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Salabiss 
Sale 

Do. 

Do. 

Do. 

Do. 
Do. 



SSCUBITT 

Do. 
Sbizttbe 



Sbpabation 



• • t • t • 



Séquestration •••••• 

Do. 

Sequestrator •••••• 

Servants •••••• 

Servants and Masters 



Servitudes 



Settlement 
Set-off , , 
Share of Water 
Solidarity , 

Springs •• < 

Streams • . , 

Subrogation 



Masters and Servants,— Privilege,— "Polle-Ençhère/*— Ap- 
peal from a Jadgment of the Master. « , « « • , 7«'« 
Of Ooods,— Principal and Agent, — Evidence and Presump- 
tions to prove the Agency, — ^Appeal from a Judgment of 

Diitrict Magistrate ••••.• ••••^a • 

Of Immoveable Property, — Extent, — ^Interpretation of Con- 
tract» — Appeal from a Judj^ment of the Master •••••• 

Of Immoveable Property, — Minor,— Judicial Sale, — ^Action 
in nullity of the sale, ••••• •••••• ••••«• 

By Judicial Process of Bankrupt's or Insolvent's property,— 

" Fixation de prix " ••.... •#•••• 

Of an undivided Share, — Undivided property, — Licitation. • 
Of Moveable property, — Seizure, — ^Third Holder,— Immove- 
able Property by Destination, — Privilege of Vendor,'^ 

"Droitde Suite*' ....»• 

Promissory Note, — Caption of the Body • . • « •••••• 

Notary, — Investment of Money,--'' Fait de Charge "•••••• 

Third Holder, — Sale of Moveable property, — Immoveable 
property by Destination. — Privilege of Vendor, — '* Droit 

de Suite . • •••••• ••#••• 

Of Property, — Execution thereof, — ^Vendor, — Rules of Court, 
•^Procedure, — Appeal from a Judgment of the Master 

During what period, — Privilege • 

Action in Damao:es, — Demurrer , 

'' Folle-Enchère/' — Settlement of Account. • • • •••••• 

And Laborers, — Order, — Privilege, — Appeal from a Judg- 
ment of the Master « • •••••• 

Salaries, — Privilege, — *' FoUe-Enchère," — Appeal from a 

Judgment of the Master >• ••••«• 

Rivers, — Runs of Water, — Springs, — Public Property,— 
Dams, — ^' Prise d'Eau '' and passage thereof on interme- 
diate land •• •••••• •••.•• #•••#• 

Of Accounts, — (See Accounts) . •••»•• •••••• 

Cessio Bonorum #••••• 

(See Water) ••.. •••••• #••••• 

(See Joint and Several Debt) •• •••••• • 

Rivers, — Runs of Water, — Public Property, — Dams, — "Prise 
d'Eau " and Passage thereof on intermediate land. • « « 

(See River) •••• •••«•• •••••• 

(Legal),— Real Tenders,— Payment,— '' Folle-Enchère, "— 
Appeal from a Judgment of the Master. • •••••• 
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Tbndee 
Tbnsbrs 
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(See Evidence.) •••••• •••••• •••••• 

(Real), — Payment, — Legal Subrogation, — " Folle-Enchère,'' 
' • .*r-AppeaI from a Judgment of the Master •••••• 

Third Appbatsbb, • • •« / *(See Appraiser) •••••• « 

Thibd Holdeb , ••••'• I Seizure, — Sale of Moveable property, — Immoveable property 

by Destination, — Privilege of Vendor, — "DroitdeSuite" 
Tbanscbiption .••«••• Privilege of co-partitioners, — Legal Mortgage,— Inscription, 

— Partition, — ^Notary, — Emancipated Minor,— Implicit 

Abrogation of Laws, — Heirs under benefit of Inventory, 

—-Appeal from a Judgment of the Master •••••« 

Tbsspass ••#••• Possession, — Power of Attorney,— Parole Evidence,— D^- 

«mages, — ^Appeal from a Judgment of District Court • • 
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Undivibkd 
Do. 



• • t • • • 



t Property,— Licitation at the request of a creditor,<^Sale of 

an undivided Share •••••• •••••• 61 

Property, -«^Opening of Credit, — Mortgage, — Personal Gua- 
rantee, — Appeal from a Judgment of the Master ••«•••• 78 
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• ••••• Of Trade, — Fira Insurance» — Appraisers»— Third Appraiser, 

— Arbitrator, — '* Amiable Compositeur/'— Chamber of 
Commerce •••.•• •••••• IS 



1* 



Watxb 
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Share of, — ^Rivers,— Runs of Water,— Public Property,—^ 
Dams, — Spring, — 'Trise d'Eau ** and Passage thereof ou 
intermediate I^and •••••• ••#••• 79 
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SUPREME COURT. 



CirsATEUB ÀJJX BiEKS Yacavts. 

Xa Ourateur aux Biens Vacante ne peut représenter 
dans tin procès une personne non présente dans 
la Colonie, et n'y aya/nt point laissé de biens à 
administrer. 



Tacaitt Estates,— Cubatob thebeof. 

The Curator of Vacant Estates has no authority to 
represent, in a law suit, a person who is out of 
iheOohnw and has lejï no property therein to he 
aimirdZed. ^ ^ ^^ 



HAEEISON,- Plaintiflf; 



versus 



[DTBBS & ANOTHEB,— Defendants. 



Before : 

His Honor Mr. Justice Colut, and 
His Honor Mr. Justice Assavd. 



Hon. V. Naz, 
7. SncoKBT, 
JB. LEChizio, 
S. Sauzixb, . 



-Of Counsel for Plaintiff. 
-Plaintiff's Attorney. 
-Of Oounsel for Defendanti. 
-Defendants' Attorney. 



6ih Maroh 1868. 

In this case the Plaintiff saes the Curator of 
Vacant Estates as having been sent into possession 
of the Estate of one Dibbs, a captain of a mer« 
chant vessel, absent from the colony, and he sues 
the second Defendant, Hajee Jonus Allarakia, as 
security for the same Dibbs. 

The action is brought to recover $1,342.50 for 
necessaries provided by the Plaintiff to the wife 
of Dibbs a resident in the colony and pending the 
absence of her husband. 

E. Leglézio, Senior, for the Curator of Ya« 
cant Estates, says that an Order has been obtain<- 
ed sending his client into possession of the vacant 
estate of Dibbs, but that he is not in possession 
of any property of such a person, nor is he aware 
of there existing any such property in the colony, 
of which he might be sent into possession. 

The question for the consideration of the Court 
is whether the Curator of Vacant Estates can be 
sued as representing a person absent from the co- 
lony when that Officer is not in possession of any' 
property being in the colony and belonging to 
such a person. 

This case does not come under the provisions o' 
the Civil Code in matter of presumed and decla« 
red absence. These apply to the case when par- 
ties are not only absent but have been unheard 
of for a certain number of years and whose exis* 
tence is in question ; and thejr dispose of proper- 
ties left by such parties by giving conditional pos- 
session of them to those who might have claimed 
them in case of death. 
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There the case is different ; Dibba is not an 
absentee in the meaniog of the law, he is away 
from the colony, that is all. 

The question is ruled bjOrdiaauceldof 1857 
as construed in reference to the general princi- 
ples of our law ; under that OrdinaDce a GoYern- 
ment Officer is entrusted : 

lo. With the duty of represeniiug absent heirs 
to Buocessions opening in the colony ; 2ndly to 
administer the estates of persons who shall be 
absent from the colony, and at the same time to 
give notice to interested parties. 

The Plaintiff is acting in tpplication of this 
second proviso ; our opinion is that he has stret- 
ched out the meaning of this law beyond its le* 
gitimate limits. 

Tbe Curator is an Agent appointed by law to 
act for certain parties in a certain contingency, 
namely : that there should be property belonging 
to absent parties to be administered. Failing 
the contingency which operates, here, as a condi- 
tion precedent, there is no power, no agency ; 
and it matters not that there has been given 
an Order of possession ; such an Order im- 
plies the existence of tangible property and is 
delivered on the assumption of such property ex- 
isting ; but it does not convey a power which 
the law can alone give and which it does give in 
the case cf there being property to be adminis- 
tered. 

When property exists and the Curator has 
been put in possession what are the extent and 
limits of his agency p and can the power to ad" 
minister given by the Ordinance be construed so 
that he may be sued, in all cases, as representing 
the absent owner of the property wbich he is 
appointed to manage p These are questions which 
do not arise from either tbe facts or the plead- 
ings of this case. We are not called upon to de« 
cide them or any of them. 

We, here, simply decide as to the existence,not 
the extent of such agency, and in construeing 
the Ordinance we are satisfied that the meaning 
of its terms could not be stretched without af- 
fecting legal principles of considerable impor- 
tance. 

What would become of the Rule '* Actor se- 
^nitur forum rei " if, as it is in the present case 
contended, it was in the power of every suitor 
wishing to bring an action against an absent 
party, simply to obtain an Order of possession 
and then to sue the Curator, tho' he may not 
have a farthing belonging -to that absent party 
and tho' he may know nothing whatever of the 
affairs of such a party P 

It is to be borne in mind that this local Ordi- 
nance, framed to meet requirements more pecu- 
liar to oar position, is one out of a body of laws 
which ought not to be overlooked in its applica* 
tion. 

Taking this case as an instance, the Record 
flbewB that the Defendant Dibbs was in the Ho- 
lony some few months back and that he left the 



Island after furnishing some security ; it was 
then the right of the Plaintiff, if be had a caoae 
of action against the Defendant, to have compeli- 
ed him to leave a power of Attorney at to aa« 
swer his action.- Not having done so, we think 
that he is not justified in instituting his Aetion 
against the Curator of Vacant Estates, and we 
order the latter to be put out of the cause. 

But, inasmuch as in this case, the Curator 
liaving allowed himself to be sent in posseaaion 
of an Estate which did not exist, is accessory to 
the error which brought him into this cause» we 
shall give no costs. 



SDPREHB COURT. 



FbBSSB,— LiBELUB, — ^DOMMAOES. 



Newspapeb,— Ltbbl,— Damages. 



WEIGHT,— Plaintiff, 



versus 



L'HO M MB,— Defendant. 



Before : 

His Honor the Acrnro Chief Judge and 
His Honor Mr. Justice Colik. 



J. L. CoLiy,' 
V. Laval, - 
E. Bazibe, - 
Or. Tessixb, • 



-Of Counsel for Plaintiff. 
■Plaintiff's Attorney, 
•Of Counsel for Defendant. 
-Defendant's Attorney. 



eth March 1868. 



In this case the Plaintiff, an Engine driver, in 
' the service of the Mauritius Eailways Depart, 
ment, sued the Defendant, Pierre L'homme, the 
responsible Manager of the newspaper called La 
SentvnelU de Maurice, for that on Sunday the 
twenty-seventh October last, the Plaintiff waa 
the driver of the up train, Midland Line, arriving 
at Port Louis at 5.30 p.m. and was very sober and 
performing his d ity as he ought to do ; that the 
Defendant intending to inj «ire the Plaintiff in his 
good name, credit, and character, did, in a oertaia 
newspaper called La Sentinelle de Maurice, on the 
29th day of October last, in number 3,417 of the • 
said newspaper and under the title " Un train de 
plaisir," falsely, wickedly, and maliciously, com- 
pose and publish, and cause and procure to be 
composed and published of and concerning the 
Plaintiff, as an Engine driver, a false, malicious, 
and defamatory libel, in which said libel was and 
is contained the false scandalous and libelloua 
matter following : 

" Tons les voyageurs qui sont arrives Diman- 
1 « che dernier à 5ih. par le train de la ligne du 
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** Centre, se sont empreesés d'adresser, en débar« 
" quant, des actions de grâces an Seigneur qui 
^ lear avait permis d'arriver sains et saufs à la 
" Gare de Port Louis, 

** Pendant toute la durée du trajet, l'inquié- 
" tude et]a frayeur se peignaient sur tous les ?i« 
*' sages, tant on craignait qu'à tout instant un 
'* accident terrible ne vint à surgir. 

'' Des secousses violentes se faisaient sentir 
** continuellement dans toutes les voitures, et la 
*' marche était tantôt très-lente, tantôt d*une vi- 
*' tesse vertigineuse. Les voyageurs affirmaient, à 
" l'unanimité, que cet incident avait pour cause 
'* Tétat d*wres8e complet dans lequel se trouvait le 
** candueteur du train^ eu qui ne lui permettait pas 
** de régler con/oenablement la vapeur, 

'' Un des voyageurs qui était dans le même 
^ compartiment que nous, nous disait ceci : Mes- 
** sieurs, j'ai travaillé en Europe pendant dix ans 
'* dans les chemins de fer, et à ce titre je dois être 
'^ aguerri, mais je vous assure, néanmoins, que je 
'' serais très-content lorsqae je me verrais en gare 
** de Port Louis, car l'une de ces secousses que 
-' nous éprouvons sans cesse pourrait occasionner 
" la rupture d'une chaîne, et alors, ma foi, je ne 
'* sais pas trop ce qu'il adviendrait de nous." 

'' Jusques à quand,en&n, l'Administration com- 
^ pétente s'abstiendra-t-elle de sévir rigoureuse- 
^* ment contre des employés qui se jouent ainsi, 
** non seulement de Ja commodité, mais encore 
** de la vie des voyageurs P Veut-elle attendre 
'' pour cela qu'an malheur irréparable soit 
•' arrivé p 

*^ Si le chemin de fer au lieu d'être dans les 
'' mains du Gouvernement était dans celles d'une 
** Compagnie, de pareilles choses n'auraient pas 
'* lieu, car alors les employés ne se considéreraient 
*' plus comme des fonctionnaires publics, et ne 
'< croiraient plus, à ce titre, avoir droit au respect 
*' de tous, même lorsque par négligence de leur 
** devoir ou (ar intempérance, ils compromettent 
** l'existence d'un grand nombre de personnnes. 
'< Beaucoup de ceux qui voyageaient. Dimanche 
'^ dernier, dans le train en question, revenant de 
'' faire des parties de campagne ont eu l'occasion 
** d'expier ainsi, pendant le retour, le plaisir qu'ils 
** avaient dû éproiiver dans la matinée du même 
« jour. " 

Which mean in the English language as 
translated in the Declaration : 

" All the travellers who arrived on Sunday 
** last at half past five by the train Midland Line, 
■' hurried, on descending from the carriages, to 
*^ return thanks to the Lord who had permitted 
" them to arrive safe and sound at the Station in 
" ]?ort Louis. 

'' Throughout the whole journey anxiety and 
** fright were depicted upon the faces of all, so 
<< much did they fear that at every instant a 
" terrible accident would occnr* 

" Violent shocks were continually felt in all 
'^ the carriages and the progress of the train was 
*' now alow, then of virtiginous speed 



/ 



^' Those travellers unanimously affirm that this 
*' incident bad for its cause the state of complete 
" drunkenness in which the driver of the train 
" was, and which did not permit him to regulate 
'' the steam in a proper manner. 
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*' One of the travellers who was in the same 
compartment as ourselves said to us this : 
Gentlemen, I have worked during tea years on 
Railways in Europe and on that account 1 ought 
to be experienced, but I nevertheless assure 
you that I shall be very much pleased when I 
find myself in the Port Louis stationj for, on© 
of the shocks which we experience might have 
for resuit the breaking of a chain, and then, by 
my faith, I do not know what migbt happen to 
the whole of us. 



** Until when, in a word, will the competent 
'* administration abstain from punishing with 
** rigour its servants who play thus, not only 
*' with the comfort but also with the lives of thji 
'* travellers p Does it vvish to wait for that end 
'* until irreparable misfortune has occurred P 



it 



'' If the Bail way was in the hands of a Compa^ 
ny, instead of the Government, sach things 
would not happen, for,then the employés would 
no longer look upon themselves as Government 
servants, and would no longer believe, on that 
account, that they had a right to the respect of 
all, even when, by their negligence of duty, or 
by 1 intemperance, they compromise the exist- 
ence of a great number of persons. 



" Many of those who travelled in the pleasure 
** train of Sunday last, now in question, return- 
'' ing from plessure parties in the country, have 
" had occasion to expiate in this manner, during 
'' their return, the pleasure they may have ex- 
" perienced in the morning of the same day." 

The Declaration, then, set forth the usujil aver- 
ments relative to the loss and damage sufiered 
by the Plaintiff, and claimed damages to the 
amount of five hundred pounds sterling and 
caption of the body. 

The Defendant pleaded: ''That he was not 
guilty of printing and publishing the false, wicked 
and malicious libel in the Plaintiff's Declaration 
mentioned, 

'^ That he never intended to injure the Plain- 
tif, whom he did not know either by sight or 
otherwise, in the manner and form set forth 
in .the Plaintiff's Declaration. That the De- 
fendant having been informed' by divers good, 
worthy, and credible persons, who had been, 
and were passengers, in the up Train, mid- 
land line, arriving at Port Louis at 6.80 p.m. on 
Sunday the 29th October last past, that they 
had been greatlv inconvenienced and put in great 
bodily fear by the violent shocks they suffered in 
the Train and by the excessive rapidity with, 
which it travelled, and being further informed y 
them that its driver was in a state of drunkenness, 
he as a Journalist and in the discharge of 
his duty to the public, printed and published the 
article complained of in the Declaration as a mat- 
ter of public interest and without any malicious 
ntention to injure any one." 
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That the said Defendant haa cauaed no damage 
or loss to the Plaintiff. 

The Plaintiff replied ; the Beplication practi« 
callj joined issue on the several pleas setforth. 

J. Colin for the Plaintiff, laid the ease before 
the Court, and called nitnesses. 

£. Bazibe, after examining hia witnesses, ar- 

Sied : Art. 1,882 Code Civil, ia the Article the 
eclaration rests upon, — the damage the law 
contemplates is a material prejudice. What is 
a libel ? It is (Art. 288 Codb Pbnal) that 
which is prejudicial to the honor or repu- 
tation of some one. This coincides with the 
Enhlish definition. At first sight the article 
in The Sentinelle may read like a defamation, 
but circumstances naturally diminish its im- 
port. The fact of publication is, I admit, a 
£ resumption of malice ; now malice is of two 
inds, and in a case of this kind, the mere pre- 
sumption should not stop the Court. The Court 
ahould go deeper and ascertain if there was legal 
malice, ill-feeling towards the individual. Dal- 
LOz : Presse (No. 839 p. 585). Here, Wright 
was never named, there was no designation, 
which, in the eyes of the public, could damage the 
reputation of the driver. The second article 
shows this : we wanted an inquiry. On that Sun- 
day, the witnesses were unanimous that there 
was impending danger. 

The explanation given does not redound to the 
credit of the Railway Department. All the 
Plaintiff's witnesses are connected with that 
department; another great question is the amount 
of damages ; should the Court decide the first 
point against ns, we can show that there was 
no ill feeling on the part of the Defendant. 
A good deal that has been alleged is shown to 
have been true. (Refers to JSSnouf v OJiamot, 
(PiST0K*s Reports, 1868 p. 168) 

J. CoLnr in reply : The first duty of the press 
is to speak the truth. The Defendant should have 
ascertained whether the facts brought to his no- 
tice were true or not. My friend says : The ob- 
ject of *' The SetUinelle*' was to obtain an inauiry 
The inquiry was tnade the next day, the defect 
was found. out, the friction wheels repaired. The 
press bas duties as well as privileges (Chassau, 
de la Presse. The facts are ''spécifiés*' 'against 
Wright. My friend says there was no wish to do 
any barm to Wright. We cannot probe the cons- 
cience of "I%6 8enHnelW\ The criminal intent 
to do harm tnay be a question before the criminal 
Court, not so before the Civil Court. In a crimi- 
nal case, society has been injured, but the me- 
mory of the wrong will last for years in the 
mind of him who has been iqjured, and the law 
presumes the intent to do harm in a published 
libel. 

JUDGMENT. 

The Plaintiff, an Engine driver in the service 
of the Mauritius Railway Department, complains 
tiiBt^* The Sentinelle'' newspaper has maliciously 
and falsely libelled him in an article published in 
that paper on the 29th October last. The De- 
claration sufficiently discloses the circumstances 
under which the Plaintiff comes before the Court, 



and the article, itself, shows the nature of tiie al- 
leged libel. The Civil Code does not spedany 
treat of libels as it does of contracts and quasi- 
contracts; but a general enactment under Art : 
1882, 1,883 of the Second chapter of Book 8. 
Tit. 4. '«Des délits and quasi-délits" has giren 
power to the injured to obtain damages before the 
Civil Court for the wrong suffered tbsough a 
delictum or quasi-delictum, whilst the Penal Code 
punishes defamation or libel with the pains and 
penalties therein enacted. 

Here the Plaintiff has elected the civil action 
and laid his damages at the sum of £500. 

The Defendant has admitted in the Box, on his 
personal answers,that which the first plea deniedf 
the publication of the article in question. 

There is nothing in the plea, which amounts to 
a justification, in Law, of the libel published^ 
and the pleadings when shorn of their repeated 
averments, and reduced to the real issues, may 
be said to amount to this : That the Defendant 
did not intend to malign and calumniate the 
Plaintiff, and that he was actuated by no malice» 
but by his sense of duty. 

Now, that the article in question is UbelloQs 
we can have no doubt, the Puintiff, a poor man» 
but a sober, steady, hard working machanic»as he 
has been sworn to be by the witnesses best able 
to judge of his character and to speak of his be* 
haviour, has been represented, in terms the &rce 
of which could not oe mistaken» as having been 
drunk whilst driving his Engine from Mahe* 
bourg up to Port Louis, drunk when his drunks 
enness might have proved fatal to the life or 
limbs of the many passengers who were trarelU 
ing by that Sunday train. 

It is true he is not, in the article of the 29feli 
October, mentioned by name, but there could be 
no mistake as to who was meant, it was the par- 
ticular driver of a particular train on a particu* 
lar Line and on a day specially mentioned, who 
was thus represented to have been intoxicated 
whilst on duty. Now the obvious and natural 
construction of the article must be that that par- 
ticular person was meant and that partioa* 
lar person being John Wright, it would be 
mere mockery of the law if its justice could be 
eluded by the fact that the name, itself, is not 
actually given. There are authorities to show 
this and if there were no authorities, the plain 
dictates of reason would lead us to lay down this 
law. 

It was urged that the charge of drunkennesa 
did not spring from the imagination of the De- 
fendant, but arose from various reports which 
were conveyed to him and led him to believe in 
its truth. No one would à priori suspect the 
Defendant of having drawn upon his own imagi* 
nation for the libel in question ; in fact the De* 
fendant was not in the train on the 27th Octo* 
ber , but before publishing a charge in a news- 
paper which may be read by a great many people 
which, no doubt, was read by more people than 
were present in Court to the Plaintiff's justifies* 
tion, the Defendant should have inquired more 
carefully, and should not, upon the veiy yagne 
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statement of one person (here the eyidence only 
shows one person) or any number of persons who 
complained to him, ha?e written that which might 
blast the character^ rain the prospects, at any 
rate, hurt and distress in a very painful manner, 
the feelings of one who had done nothing to de- 
serve such treatment, Reduced into writing, 
words from being sudden and fleeting, take a 
more permanent character, are widely dissemina- 
iedi and in the words of Lobd Habdwioss; in 
Sradley v. Methroah, make the scandal more pub- 
lic and lasting. iMor is it an answer to say, that 
the object of the Defendant was to cause an inqui- 
ry to be made . As a matter of fact.it appears an 
inquiry was made into the system which led to 
the inconvenience suffered by some passengers in 
the train that day. That,no dpubt, might be mat- 
ter for fair and candid criticism. Some inconve- 
nience was, it appears to us, certainly felt that 
dajr in that particular train, from the shocks 
which were caused by the improper working of 
the friction wheels. What caused such improper 
working, whether this was attributed to the gene- 
ral system of working the trains, or to the negli« 
gence of a particular official, or to the circum- 
stance or variety of circumstances which may have 
occured in spite of the exertions and watchfulness 
of the Railway servants, what remedy could be 
and should be brought ; all this offered a very fair 
field for investigation, calm, dispassionate criti- 
cism, or even impassioned discussion. But why 
this attack on «fohn Wright's character, this 
charge of drunkenness, whilst on duty ? and if 
this charge be false, and it was shown to be false, 
And the Defendant admits it by his plea to be 
false, why is he held up in such a way, to the 
blame of the public ? 

It is plain law that a critic can go very far in 
his criticism, and that his commentary whilst ex- 
posing the Utopian theories of a would-be philo- 
sopher, the errors of the Historian, the bad taste, 
the narrow views, the unskilled hand of the Poet 
or the Painter^ may be unsparing ; but if such 
critic taking advantage of the position he has as- 
sumed, chooses to avail himself of such commen- 
tary to rush into other fields and hold up to pub- 
lic ridicule or public contempt or detestation, the 
Srivate character of the individual whose work 
e criticizes, the critical part of the article or re- 
view will not serve him to elude the provisions of 
law touching the libellous part of the same article 
or review. 

/ The right and privileges of the Press, on which 
L we heard much in the argument, are great and 
should be great ; they are the natural corollaries 
of the great invention of printing : but rights 
imply ever the notion of duties, they seem to us 
to play in the moral world, the same part which 
attraction and centrifugal force play in the solar 
system of whicli our world forms part ; acting at 
the same time, all is order and beautj ; but take 
one force away, and the other, unchecked and 

. uncontrolled, will produce disaster and ruin. 

If it be true that the Press has duties, what 
ereater, more solemn, more generous duty than a 
uir, impartial inquiry, before an individual, rich 
or poor, friendless or] powerful, of good or evil 
repute, is charged with that offence which if be- 
lieyed to be true or false, must bring upon him 



sorrow at least, disgrace often, and ruin some- 
times ? 

It was argued that the Defendant was actuated 
by no malice. Malice when there is no doubt as 
to the libellous nature of the writing, is presum« 
ed, and ought to be presumed ; for, when one 
man publishes or makes a statement which is not 
privileged and which is prejudicial to the charac- 
ter of an other man, as no one can fathom the 
feelings that actuate the wrongdoer, there would 
be no redress if the injured had to prove what 
these feelings were. The subsequent conduct of 
the Defendant is therefore of great importance ; if 
the libeller is fairly of good faith, as soon as he 
finds that he has been misinformed, fairly tenders 
a suitable apology, if the remedy is applied to the 
wound,promptly, generously, that, uo doubt, will 
go very far to mitigate the damages assessed, if 
any be insisted upon. 

Has the Defendant acted thus in the case before 
ns P it would appear that John Wright went to 
the office of another newspaper, 2Jke Oommereial 
which had taken notice of and repeated the arti- 
cle before us, and we have it in evidence that The 
Oommereial took the very first opportunity to do 
justice to John Wright's character, and advised 
the Defendant to do the same. Did the Defendant 
do the same ? By no means ; in a second article 
published in THie Sentinelle of the 7th November, 
whilst stating, it is true, that John Wright is 
known as a sober man and wondering why his 
name has been brought into that controversy, at 
all. The Sentinelle maintains its article of the 
29th October last, in terms very significant. 

" Nous répondons aujourd'hui au Commercial 
" Gazette que nous ne rétractons pas un seul 
'* mot de ce que nous avons avancé. Ecrivant 
'' pour le bien public et dans Tintérét du public 
*' nous avons dû rapporter les choses ainsi qu'el- 
'^ les s'étaient passées etc., etc*'' 

Now what was the first statement ? 

" Les voyageurs affirmaient à Tunanimité que 
'* cet accident avait pour cause l'état d'ivresse 
" complet dans lequel se trouvait le conducteur 
*' du train, et qui ne lui permettait pas de régler 
" convenablement la vapeur." 

And then the writer of the article asks how 
long shall the competent authorities abstain 
from acting with severity against a servant who 
thus trifles not only with the comfort, but also 
with the lives of the travellers. 

The general statement after this, that John 
Wright isknownas a sober man isno retractation 
is no apology for the statement of which not 
one word, it is added, is withdrawn. 

It remains,therefore,that on that day, at least, 
whilst driving that train, the driver, and John 
Wright was the driver, was intoxicated, and 
through his intoxication the comfort and lives of 
the passengers were trifled witL Nor was a sem- 
blance of apology attempted during the trial, 
for the attempt to bring mto the field the Bûl- 
way Department was surely no apology for John 
Wright. 
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The roBtilt mnst be tbat the Court cannot but 
consider the article of The Sentinelle set forth in 
the Declaration, as libellous ; that nothing has 
been set up to extenuate it, and that Judgment 
must ffo for the Plaintiff. As to damages the 
Flea fuleged that no damage had been materiallj 
sustained ; that plea is impotent,for damage done 
to the character and reputation of an individual 
ïnaj be great» greater legallj, as it is moraUy 
than damage done to his punse. 

We are of opinion that Judgment must be en- 
tered for the Plaintiff for damages to the amount 
of one hundred pounds sterling, with costs, and 
arrest of the body in execution limited to six 
months- 



SVPBEHE COURT, 



ISÉSOLDTION DE YeKTE D^lMMErSLE, — TiEBS 
DBTENTEUB, — PbAIS. 

Le vendeur non payé qui veut exercer son action ré' 
solutoire contre un tiers détenteur qui s*e8t rendu 

; postérieurement adjudicataire du tnétne immeuble 
devant le Master, doit rembourser au tiers dé' 
ienteur ses frais d^ acquisition^ lorsque le dit veU' 
deur n^a poiivt dorme avis aux enchérisseurs^ au 
r/uyment de la vente devant le Master, de son in' 

. tenHon d^ exercer son action résolutoire. 



Cancellation or sale of ak Immotbable Pbo- 

PEBTT, — ThIED HoLDEB, — COSTS. 

Whe unpaid vendor of an Immoveahle property who 
prays for the cancellation of such sale and clavms 
his said property frxmi a third holder who has 
purchased the same before the Master of the 8u' 
premie Court, upon a subsequent sale, must vefm 
to such adjudicatee the costs of sale paid by t) 
lattei*, when the first vendor has not warned the 
bidders, before the Master, of his intention to sue 
in cancellation of the first sale. 



BELL,— Plaintiff, 

versus 

LOEQXJET and Widow CLOSEL,— Defendants. 

Before : 

His Honor the Acting Chief Jttdge, and 
The Honorable Acting Pfiske Judge. 

Jlon. V. Naz, —Of Counsel for Plaintiff. 

G. Tessieb, —Plaintiff's Attorney. 

P, L. Chastellieb, — Of Counsel for "Widow 

Closel. 
N. SiCARD, — Defendants' Attorney. 

^th March 1868. 

By a notarial deed of the 14th August 1866, 
Bobert Bell sold to the Defendant Lorquet, an 



Immoveable property in d'Entreeasteauv street, 
No. 55, Western Suburb of the town of Port 
Louis, for the sum of j^lSOO. $^Q0 of which 
were paid cash, and the other ;$flOOO of the ade 
ITice were to be paid by the porchaaer in 
discharge of the vendor, to one Miss Leonide 
Raffin. 

Lorqaet has hitherto paid nothing to I^nide 
Baffin, on the one hand» and on the other, Ange 
Pergeon, one of his creditors, having obtained 
Judgment against him, caused the Immoveable 
above mentioned to be seized and sold in the 
Master's Court, on the 9th January last. An 
outbidding was made by Widow Closel who, on 
tlie 18th January last, became the final parchaser 
of the said Immoveable. 

The present Plaintiff, on the 14th January 
last, filed bis Declaration wherein he prays for 
the cancellation of the sale made to Lorquet, for 
non payment bv him to Leonide Baffin, in dis- 
charge of him, the said Plainiiif, of the sum of 
J$f 1000, claiming, as damages, all sums of money 
paid to him by Lorquet, m part payment of hit 
purchase price, with all costs of suit. 

The Defendant not having pleaded to the 
Declaration, a Bule Nisi was issued, calling upon 
him to shew cause why Judgment should not be 
signed against him, for want of a Plea. 

On the return day of the Bale, the Defendant 
did not appear and before moving the Court to 
make the Bule absolute against the Defendant, 
HoN.y. Naz, of Counsel for the Plaintiff,informed 
the Court of the facts above stated, vizt : of the 
sale of the immoveable above mentioned ; of its 
having been knocked down first and provisionally 
to one Gustave Froberville, and finally to one Bo- 
sélia Bergeon, Widow Closel, the present '< tien 
détenteur," and expressed his doubts as to pro- 
ceeding further in the matter, unless the Widow 
Closel were made a party to the cause. ( Art. 8 
ofOrd. No. 36of 1863.) 

He, accordingly, moved the Court for the en- 
largement of the Bule to another day for the par- 
pose of calling the Widow Closel into the cause. 

His motion was allowed and the Bule enlarged, 
accordingly, to the 18th February now last^tft. 
on which day the original Defendant, Lorqaet, did 
not appear / but the Widow Closel, by P. L, 
Ceastbllieb, in shewing cause, said she had no 
objection to the cancellation prayed for on being 
refunded the costs of sale viz : £50, which she had 
paid as purchaser of the immoveable now claimed 
before notice had been given either to her or to 
the provisional purchaser Froberville, of the 
Plaintiffs vendor's privileged claim in and upon 
the immoveable purchased by her. 

The payment of the costs claimed by Widow 
Closel was objected to by How : Naz, on the 
ground that the deed of sale by Bell to Lorqoei^ 
having been duly transcribed (Art, 3 of Ord, No. 
36 of 1863) the provisional as well as the final 
adjudicatee had or might have had notice of Bell's 
privileged claim, as vendor, by mere reference to 
the Transcription office. 
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That the only condition laid by the Ord. for the 
exercise of a vendor's privilege against third 
parties, is the transcription of the Tender's deed 
of sale. Transcription is thd onl^ notice required 
by the Ordinance, to third parties. This notice 
the widow Closel has had ; before and after pur- 
chase aod before payment of the costs of sale 
which she now seeKs to recover, she might have 
aseertained the existence of Bell's privilege. Ihe 
consequences of her laches, in not doing so, 
must be borne by her and not by Bell. 

The answer to this objection was : had the 
widow Glosel repaired to the Transcription office 
ahe might and would have ascertained the exis- 
tence of the sale to Lorquet, of the undertaking 
of the ktter to pay to Léonide Baffin ^1 ,000 in 
discharge of Bell ; but whether this sum had 
been paidj and if not, whether Bell would sue 
for the cancellation of his sale to Lorquet, she 
hskà no means of ascertaining. Bell alone could 
know what he io tented to do. Hence the necessity 
that, on notice given in Official Gazette, of the 
seizure and intended public sale of the immo- 
veable. Bell should have given immediate notice 
to the public, at all events to the provisional or 
ûnal purchaser, of his intention to assert his pri- 
vilege of vendor in and upon the immoveable. 

Upon this notice to the provisional adjudi- 
catee or to the final purchaser, Mrs Closel, the 
latter, would have abataioed from completing 
her purchase and thus saved the £50 costs paid 
by Mrs Closel. 

We, hereby, cancel the private sale from Bell 
fo Lorquec and ihe public sale of the immoveable 
of d'Ëntrecasteaux street to widow Closel, of the 
13th January 1868, on the refunding, b^ the 
Plaintiff Bell, the sum of £60 received by him in 
part payment of his origiual sale price. The 
widow Closel can recover the amount of the 
costs paid by her in the Master's Office, 

Costs against the Defendant Lorquet, up to 
the day of the adjudication, and no further costs. 



BANKRCPTC1 COURT. 



Faillite, — Affibmatiok db cniANCS, — Coicpi- 

TENCE, — NtJLLITÉ du JUGEHEfiTT DE MISE EN 
FAILLITE. 

Le créancier qui affirme sa créance devatit le Juge 
Commissaire de la Failliie n'est pas privé, par ce 
fait, du droit de demander la nuliité du Juge- 
ment de mise en faïUite. 

Sous V empire de V Ordonnance locale sur les Fail" 
Utes, le Juge Commissaire a le droit d^entendre 
une dematide en nullité du Jugement de mise en 
faillite basée sur les motifs que le fa/Uli n'était 
pas tut commerçam,t. 

Cette demande peut être faite même après que le 
failli a obtenu son Certificat, Dans quel délai ? 



BAinairPTCT, — Pkoop op debt, — JuBisnicTioir, 
— Nullity op Fiat. 

The proof of a debt in a Bankrvmtcy case does mi 
, stop the Creditor from disputing the validity of 
the Fiat 

Under our Bankruptcy Ordinance, the Court of 
Bankruptcy has power to entertain an applica* 
Hon to annul the adjudication on the yraicnd of 
the Bankrupt not having been a trader within tJie 
meaning of the Ordinance, It is not, then, a case 
of appeal from the Order of adjudication, and the 
application to have the adjudication annulled is 
tlien properly made to the Commissioner. 

Application for nullity of the adjudication of Bank' 
ruptcy may be made even after the issuing of the 
Cert^lcate, Within what tim^î 



In re : BANKEUPTCT OF L. and J. B. 

Before : 
The Honorable N. G-. Bestxl. 



E. J. Lbclkzio,— Of Counsel for E. Adler. 
A. Piston, — Attorney for same. 
J. H. Slade, — Attorney for Bankrupt. 



mh March 1 868. 

The now Bankrupts had originally petitioned 
the Cou't^or leave to make an arrangement with 
their creditors, under the control of the Court. 

The proposed arrangement did not take place 
and L. and J. B. were Ecverally and jointly adju- 
dicated Bankrupts. 

The Bankruptcy was proceeded with and on 
the day of the Certificate sitting, Bankrupts 
moved for a Certificate. No opposition was 
ofifered to that motion, and the Court, desirous to 
look into the papers before giving Judgment, took 
time to consider, and would have delivered ita 
Judgment a few days after without the applica- 
tion of Adler for an Order from the Commissioner 
calling upon the Bankrupts to show cause why 
the adjudication of Bankruptcy against them 
should not be set aside and annulled, with costs 
against the contesting parties. 

On the 3rd February, instant, E, LeclezIO, 
Junior, of Counsel for Emile Adler, moved that 
the above Order and Bule be made absolute. 

J. Slade, on behalf of the Bankrupts, showed 
cause, — 

let objection against the motion for want of 
jurisdiction on the part of the Commissioner to 
annul the adjudication of bankruptcy. 

2ndly. In case of jurisdiction on part of the 
Commissioner, petition was too late ; 

Srdly . Especially after the recognition by Âdlec 
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of the Bmkrapts' character as traden, hj proof 
of his debt upon the arrangement proposed by 
them, ai traden, to their creditors. 

This last objection, said LsOLizio, can easily be 
disposed of. The proof of debt was necessary on 
the part of Adler for the sole purpose of enaolinff 
him to look into the arrangement proposed and 
ascertain how far it suited his interest to accept 
it though his debtors were no traders, but can« 
not be construed into a renunciation of the right 
of disputing the absence of the conditions required 
by law to entitle an insolvent to apply for or to 
ftTaii himself of the benefit of the Bankruptcy 
law. 

This answer is fully borne out by the cases of 
Steward 7. Bichman, and Ez-parte ^omo», quoted 
in Deacok*s Bankrupt law p. 193 §2, wherin it 
is laid down that the proof of a debt does not 
stop the creditor from disputing the validity of 
the Fiat in an action at law, or from applying 
to have it annulled. 

Now comes the question to whom is such ap« 
plication to be made ? to the Supreme Court on 
appeal, says Sladb ; to the Commissioner, re- 
plied LscLizio. 

In Exparte, £«w. (Db Gbx 1852 p. 89.) 
Lord Justicb EKiaHT Bbfoe said : 
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*' It is contended that the learned Commis- 
sioner had no jurisdiction to annul this adjudi« 
cation, and that Mr. Bean'e petition of appeal 
to this Court is, in substance, an appeal from 
the Order of adjudication, and so regarded can- 
not be entertained, in as much as it was not pre- 
sented till after an intervd much beyond 21 
days. We are of opinion that this is not a 
case of appeal from the Order of adjudication, 
but that the applicant's oridnal application 
to have the adjudication annulled was properly 
made to the Commissioner under the General 
Jurisdiction conferred upon him by the Act of 
Parliament (of which our Bankruptcy Ordi- 
nance is, in some respects, a repetition) and 
that it was not until ne had adjudicated upon 
that application of Mr. Bean that a case for 
appeal arose.*' 

" So far as Mr. Bean is concerned, from the 
'* moment when Mr. Bean's application to the 
'* Commissioner was rejected, and not before, it 
" became a case for an appeal.'' 

" He has appealed within 21 days after the 
" Decision. That is the way in which we view 
" the case." 

" LoED Justice Chaîtwoeth concurred." 

*^ The adjudication (maintained by the Gom- 
'' missioner) was accordingly annulled." 

As observed by the learned Commissioner in 
Ezparte Emery in re Bradbury , Db Gex, 185é p. 
382, note A, the power of the Bankruptcy Court 
to entertain the application to annul the adjudi- 
cation, on the ground of the Bankrupt not having 
been a trader within the meaning of the act, is a 
point which has been expressly determined by 
the Lords Justices in Ezparte Bean.^' 



The English Statute and our local Bankraptej 
Ordinance being very similar on many points ot 
practice» I see no reason for departing from the 
ruling of the Lords Justices, and therefbn 
hold that the Commissioner, under our Colonial 
Ordinance, has the same power aa the Commis- 
sioners under the English Statute. 

Having, therefore, jurisdiction to deal with the 
application laid before me. I have now merely to 
enquire whether the application is too late or 
not, in point of time. 

In the case of Ezparte Maxwell (3 M. D. A D. 
708, quoted in De Gex, 1854 p, 882, note A §4, 
Ezparte Emery m re Bradbury^ *' The then Chief 
'' Justice of the Court of BauKruptcy (the present 
'* Lord Justice Ejbtght Beucb) refosed to enter- 
" tain a petition to annul the adjudication, at the 
'^ instance of a creditor,on the ground of the^length 
'* of time which had elapsed. There, however, 
'' more than 2 years had passed since the Fiat 
'' was sued out, many creoitors had prored, and 
'' the assignees had sold some real and leasehold 
'^ property under it. In the present case said 
'* the learned Commissioner Daniel, the petition 
'' for adjudication was filed so recently as the 7th 
" August 1853, and no creditor, except the peti- 
*' tioning creditor, has yet proved his debt^and the 
'^ Bankrupt had not even passed his last examina- 
'' tion. Besides, the present petitioner, as &r 
*' as I can ascertain, instead of being guilty of 
*' laches has used all due diligence to submit his 
'' right to a legal decision." 

It is to be wished, in this case, that Adler had 
come forward sooner than he has done ; but as 
he might have applied even after allowance of a 
certificate, ajbrkori is he entitled to apply for 
annulling the adjudication complained of before 
the allowance of the certificate prayed for. . 

In point of time, I am bound to say that the 
application of Adler is not too late. 

Having recognised jurisdiction in the Commis* 
sioner primarily to deal with the application, and 
the timeliness of the application, I therefore or- 
der that the applicant Adler do proceed, on Mon« 
day the 16th March instant month, with his 
proof to establish the fact alleged by him {mz :) 
that L. and J. B. were not traders* at the time 
of the abjudication complained, and that the ad- 
judication ought to be annulled with costs. 



SUPREME COURT. 



B^IL. 

Bien quHl eoit simplement cowoevm dans un €u:te de 
hail que cet acte pourra être annulé pour défcuU 
de paiement de deuw termes échus^ la Cow pro" 
noncera^ cependant, cette nullité pour un seul 
terme échu et non payé s'il s* agit a' une propriété 
sucrier e dont les hommes n* ont pas été payés de* 
puis pltmeurs mms^ 

Lease. 

Although it has been merely agreed in a deed of 
lease thai such lease may be annulled for want 
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of payment of two instalments hurngfaHlen due, 
ike Oattrt toiU however order such eaneelloMon 
for^ a single instalment having become due and 
being unpaid if the property leased is a Sugar 
JSstate, the laborers whereof have not been paid 
for sfiveral monGis. 



METCALP,— Haintiff, 



versus 



BEOWNEIGG,— Defendant. 



Before : 
His Honor the AcTmra Chtef Jxtbgx and 
His Honor the Acting 2in) Puisne Jxtdge, 



Hon. H. K<enig,- 

WlC. PiNNISS, - 

E. J. Leclezio,' 
A. Piston, 



•Of Counsel for Plaintiff. 
■Plaintiff's Attorney. 
-Of Counsel for Defendant. 
-Defendant's Attorney. 



l^th April 1868. 



This is an Action in cancellation of the lease of 
a Sugar Estate, sounding in damages to the 
amount of three thousand five hundred dollars. 

The rent agreed upon for the last year was 
$7flO0, and the damages claimed is for non-pay- 
ment of half a year due on the first day of De- 
cember last. 

The Defendant objects to the cancellation on 
the ground that it was agreed in the lease that 
the said lease could only be cancelled for the non- 
payment of one year's rent. 

Evidence has been adduced in this case which 
proves that the non-payment of a half year's rent 
is not the only ground which can be urged by the 
landlord against his lessee. It is clear from the 
evidence of Chateau and from that of the District 
Magistrate of Black River, that many months 
past the lessee has failed to provide the necessary 
means for keeping the Estate in the condition of 
a Sugar Estate, and that if it has not fallen into 
a ruinous condition, it is due to the intervention 
of the lessor, himself, who has caused the la- 
borers kept on the Estate to be paid and the la- 
borers and cattle to be fed all at his own expense. 

It is clear from such evidence that the Estate 
has been practically abandoned and that the les- 
see has thus failed in the execution of the prima- 
ry condition of the lease of a Sugar Estate. 

We, therefore, order that the lease made to the 
Defendant be cancelled and further more that the 
said Defendant do pay to the Plaintiff the sum of 
three thousand and five hundred dollars, as da- 
maees, for the payment of one half year's rent, 
with costs. 



BANKRCPTCT COURT. 



Faillite,— LrvEEs tektts en langue •' Tamtjl," 
•— Cbbtittcat. 



Baitzbuptct, — Books kept in the Tamxtl la5- 

OUAGE,— CeBTITICATE. 



In Be BANKEUPTCT DOOBASSAMT & Co. 



Before His Honor Gt, B. Colin, Commissioner. 



W. Newton, — Of Counsel for Bankrupts. 

H. Bertin, — Attorney for same. 

P. L. Chastellieb, — Of Counsel for Assignees. 



2l8t April 1868. 

In this case, the Bankrupt, after several ad- 
journments which the peculiar nature of the cause 
required and of which I shall take further notice, 
moved, on the 9th of March, for his Certificate. 

The motion was opposed by the Assignees, on 
various grounds which it became necessary to 
take into consideration and some of which are se- 
rious. 

It appears that the Bankrupt kept his books 
in the Tamul language ; that, be is perfectly enti- 
tled to do ; but he is bound, when made a Bank- 
rupt, to do every thing in his power to allow the . 
assignees to examine these books so as to under- I 
stand them. Personally, the Bankrupt gave no 
assistance at all ; but afterwards referred to a 
clerk who was not forthcoming. "Now it is plain 
that the Bankrupt, if he kept his books in 
Tamul, ought to have been prepared to refer to 
them, and explain them, when requested ; for^ 
what would ba the usp of books, even to him, 
if they' remain sealed, as it were, for himself as 
well as for his creditors? That circumstance 
led to the loss of a good deal of time, for the 
assignees were long unable to proceed. There 
is more ; the Bankrupt entered in his Balance* 
sheet the names of many Indian traders as his 
debtors; the Court has had more than once 
occasion to notice the difficulty which the Official 
Assignee finds in recovering or trying to recover 
the debts due to an Indian trader made a Bank- 
rupt by the Indians who appear as debtors in 
the Balance-sheet ; and it has more than once 
struck the Court that these Indian debtors might 
be no debtors at all ; one fact was very clear, it 
is next to impossible in certain cases to find 
them ; either they have disappeared, on living 
under some other name in some other District ; 
they cannot be found to be served with legal pro- 
cess. In this case it was ordered that the ,al- 
leged debtors should be brought, in terms of the 
Ordinance, before the Court, to admit or deny 
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the debt The debts were denied, and ftn Order 
issued that the said alleged debtor sbe sued be- 
before the District Court the final examination 
j being suspended sine die until the actions to be 
I brought had been tried and determined. It now 
I appears that the so-called debtors were all suc- 
jcessful, the Bankrupt showiog no evidence to 
{Satisfy the District Magistrate of the justice of 
his claim, and in some cases the Defendants show- 
ing by receipts, that they had paid their debt. 

The assignees justly complain of this; assets 
although unavailable are to be borne in the 
Balance-sheet ; but they must exist, and here, 
the evidence, so far as it goes, certainly proves 
that the so-called debtors were no debtors at 
all, or had ceased to be debtors, altogether, 
when the Balauce-eheet was filed ; now, is 
this a mere mistake, a mere blunder, which, 
ho^i^ver gross, can be explained f It extends 
over a series of cases of which a memorandum is 
filed ; and what must be the condition of the 
books which allowed of such a state of things ? 
A Tamul trader is not bound to keep his books 
in a language more generally known than Tamul, 
but keeping his books in Tamul ought not to be 
a screen for such repeated misstatements as 
these. The same observation, although in a much 
lesser degree, applies to the entries of several 
creditors' claims; that of one Moedine, who 
obtained the adjudication of Bankruptcy does not 
appear at all ; others appear for sum under the 
amount proved for. 

It also appears that in the course of his trade, 
the Bankrupt sold, or, as I believe, pretended to 
sell his stock-in-trade to one Sinivasapillay and 
resumed it afterwards. There is no trace of this 
in the books ; the Bankrupt says, " all these 
transactions do not appear in my books ; I had 
no time to-enter them. This is very strange, for 
it was a very important transaction ; and no rea- 
son — ^no plausible one, at any rate — is given to 
explain why. When other and theso trifling 
transactions are entered in the books, no mention 
is made of this. The pretence about time is 
none at all. But I have been referred to a case 
in Piston's Seports, Vol. 6, p. 105, which gives 
the key of these proceedings. The goods of the 
Bankrupt were seized, and on the strength of this 
sale of the stock-in-trade, Sineevasapillay entered 
an Interpleader action to recover the property as 
his own. In that action he completely failed ; 
the Bankrupt said nothing, it is true, but it is 
plain that if Sineevasapillay had been successful the 
goods would have been withdrawn from the credit- 
orii. He failed and the seizure was maintained, and 
nothing of the sale and retrocession appears in 
Bankrupt's Books. 

What conclusion can I draw from all this but 
that it was a fraudulent attempt to defeat the 
rights of the seizing creditor by an alleged sale 
which, in reality, never took place but was used 
to give colour to the action. 

There is another transaction which seems very 
strange ; it is that with Sitambalachetty. That 
person appears as a creditor ; when asked to ex- 
plain, the Bankrupt said : I owed him and he 
owed me ; I transferred my account and he was 
to transfer his account to a third person who was 



to settle between us. Beyond the Bankropt's 
statement which, if not proved to be false, would 
certainly have its due weight, there is no proof of 
all this ; but it certainly is a matter of rare occur- 
rence and requiring some'explanation that if A 
owes B and B owes A, there should be, instead of 
a mutual settlement, an endorsement of A^b chum 
to O and ^'s claim to O, for to effect the settle, 
ment, and no settlement be effected at all ; how 
is it that if Bankrupt's claim endorsed away his 
disappeared, Sitambalachetty 's claim endorsed 
away should remain and no attempt made by 
Bankrupt to have it cancelled P 

All this might have been explained ; but it has 
not been explained, and I find nothing in the Be- 
cord to explain it. Nothing has been urged by 
Counsel to throw light upon or give plausibili- 
ty to the transaction. The main fact, what has 
become of Bankrupt's claim, where it is now, is 
not made out. This may be true ; a fact is not less 
a fact,because it is nnusul ; a but it should be ex- 
plained. It ought to be stated that the Bank- 
rupt suffered a loss by the wreck of a coaster 
which carried goods for him to his shop at 
Mahebourg. There is also a declaration made 
at the Police Office of Mahebourg to the ef- 
feet that the shop has been broken open and 
rifled. 

Of the truth of the latter statement, I have 
my doubts ; the declaration is made, but nothing 
is done ; the Bankrupt who would be the sufferer, 
Seems to have rested perfectly at ease and satis- 
fied ; he may have been robbed, but he surely 
showed either very great negligence or very great 
indifference. 

On the whole, I must come to the conclusion 
that the opposition to the Certificate ought to be 
sustained. I shall suspend such Certificate for 
three years during eighteen months of which the 
Bankrupt shall have no protection. After the 
three years the Bankrupt will take out a Certi- 
ficate of the third class. 



SDPREHE COURT. 



Pbeutb Testimoîoaxe, — Eeaubb. 

La Cour permettra de prouver par témoins contre 
et outre le contenu des Actes lorsque ces Actes 
seront attaqués pour cause de fraude et que les 
faits de fraude seront suffisamment précisés dans 
la demande. 



Evidence — Obal Pboop, — "Fraud. 

Oral proof shall he admitted by the (hurt against 
the contents of a written document when facts of 
fraud are asked to he proved and when sw^ 
facts are set out with stcffudent precision and hear 
the fraudulent characteristic which brings them 
within, the eoacepHon of (he general rule* 
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WIDOW VTABOUET,— Plaintiff, 



versus 



PA VADE,— Defendant. 



Before : 

His Honor Mr. Justice Colut and 
His Honor Mr. Justice Abitaud. 



J. L. Colin,- 
A« J. CoiiiN,- 
A. Lbqall, 

P.VlCTOH, ■ 



•Of Counsel for Plaintiff: 
Attorney for same. 
■Of Counsel for Defendant. 
■Attorney for Defendant and for 
himself as Interyening party. 



29th April 1868. 

In this case the Plaintiff was the mother in 
law of one Pierre Pavadé ; she brought her action 
in order to obtain the nullity of au act purporting 
to be a transfer, by herself, to Pierre Parade, of 
a certain claim due by one Pierre François, and 
the payment, as damages, of the amount of that 
claim. 

This is the same action ; bnt it is now ushered 
in under altered circumstances. Both the origi- 
nal Plaintiff and Defendant are dead. It has 
been suggested on record that the Plaintiff is re- 

Eesented by her three children, one of them 
ing the widow of Pierre Pavadé. It has been 
also suggested that the Defendant is represented : 
lo. by one Mrs. Noel as guardian of certain chil- 
dren and heirs of certain others who were natural 
children of the said Defendant ; 2Ddly, by one 
ï*rançois Payadé.a brother of the said Defendant ; 
Srdly, by the Curator of the widow, under age, 
of the same Défendant. 

The Plaintiff, now, offers to pro?e by parole 
evidence the facts which are alleged in the De- 
claration and on which is grounded the action in 
nullity of the transfer in question. 

The principal facts are that the Widow Mour« 
gA Vayaboury signed that transfer, by error, on 
the false statement of Pierre Pavadé that it was 
a different document. 

That Pierre Pavadé represented to the Widow 
Vayaboury Î hat it was a^power of Attorney to 
xeceive from one Dromard a sum of fifteen dol- 
lars, and she signed it as such. 

That Pierre Pavadé did not give consideration 
for the said transfer. 

That the date of the transfer was false. 

That the alleged transfer was obtained by 
means of fraud and misrepresentation. 

That the woman Moorga Vayaboury was very 
old, unable to read or understand the contents of 
the documents and could not sign the word 
." approuvé/' 



J. CoLiK moves to be allowed to prove by 
parole those facts and others less directly rele- 
vant to the case.. 

A. Legall objects that it would be proving 
against the contents of a written document. 

One of the exceptions allowed by law to the 
general rule of Art. 1341, is when &cts of fraud 
are asked to be proved. Such facts are consider- 
ed, by the settled Jurisprudence, to belong to 
the class of matters for which it has not been 
possible to obtain proof in writing of them, and, 
as such, are allowed to be proyed by parole evi- 
dence. 

It is also settled by precedents that the mere 
allegation of fraud will not entitle a party to be 
excepted from the application of Art. 1341. The 
facts alleged to constitute the fraud will not en- 
title a party to be excepted from the application 
of Art. 1341 ; the facts alleged to constitute the 
fraud must be set out with sufficient precision 
and bear the fraudulent character whidi brings 
them within the eiceptiqn to the rule. 

The sole question, here, is, therefore, to ascer- 
tain whether the facts which are asked to be 
proved are set out with sufficient precision to 
enable the Court to form an opinion as to their 
character ; 2ndly whether such character esta- 
blishes a case of fraud sufficient to bring the 
matter under the exception. 

It is asked, here, to prove that a certain trans- 
fer signed by Widow Moorga was signed she 
being fraudulently induced into error as to the 
nature of the document ; 

That she was made to believe she was signing 
a power of Attorney, whilst, in reality, she was 
parting with her property without consideration ; 

That the transaction took place on a day cer- 
tain stated in the Declaration ; 

That from her age and education the docu- 
ment bears written words which the Widow 
Moorga ^b& unable to write ; 

These are the facts specified with sufficient 
clearness to allow the Defendants to rebut them, 
and which, if proved, would make out a case of 
fraud sufficient to vitiate the document in ques- 
tion. 

We think that under the circumstances, pa- 
role evidence must be allowed under condition 
that such proof be limited to these facts alone. 

Costs reserved. 



SUPREME COURT. 



Acts authentique, — Fsaitde, — Fbefve obale. 

Est admissible la pretwe orale tendant à établir 
que le consentement donné par Vune des parties à 
un acte authentique est le résultat de menées 
Jra4iduleuses pratiquées pa/r Vautre partie. 
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NOTABIAL DEED,— FbAITD— ObAL FBOOF. 

The Court toill cdhw a party to a Notarial deed to 
prove by parole evidence thai his consent to such 
contract ha^s been obtained through certain firau* 
anient practices and manceuvres on the part of 
the other party, 

WIDOW DBÉ,— Plaintiff, 
versus 

LÉONCE DUCEA Y,— Defendant. 



Before : 

His Honor the AcTni^a Chief Judge, and 
The Honorable MBrO. B. Comn. 



P. L. Chastellieb,- 

Q. RiTTEB, 
Q-. OUIBBBT, 

E. Sauzibb, 



■Of Counsel for Plaintiff. 
-Plaintiff's Attorney. 
-Of Counsel for Defendant. 
-Defendant's Attomej, 



UthMaylSeS. 



In this case the Plaintiff demands of the Court 
here, a Judgment cancelling; and rescinding and 
declaring null and void to idl intents and purpo- 
ses, a Notarial Deed purporting to be a sale 
made by her to the Defendant of a plot of ground 
in the District of Savane. The grounds of this 
application are certain fraadultnt practises and 
manœuvres on the part of Defeu.^ant, whereby 
and by reason of which, the consent which she is 
stated to have given to such sale and the acquit- 
tance which she is also stated to have given of 
the sale price were vitiated. 

On the Plaintiff attempting to prove by parole 
the fraudulent practises complained of, an objec- 
tion was taken to euch proof as inadmissible in 
law ; first, because'* l'acte authentique fait pleine 
*' foi de la convention qu 'il renferme entre les 
'* parties contractantes et leurs héritiers ou ayant 
cause," and secondly, the remedy to be resorted 
to to set aside a Notarial Deed of Sale or other 
Notarial instrument is a '* plainte en faux prin- 
cipal." Art. 1,319, O.C. 

The answer was that the parole evidence ten- 
dered bad for its object, not to establish that the 
declarations recorded by the Notary to have been 
made before him were not so made and faithfully 
recorded, but, assuming the existence of such 
declaration, to show that the several declarations 
referred to in the Notarial instrument were so 
made in a state of mind and body brought about 
by ~ certain '* manœuvres " and practises of the 
Defendant, which, in law, necessarily vitia- 
ted the contract between parties. For '^11 
n'y a point de consentement valable si le 
*• consentement n'a été donné que par erreur, 
<' ou s'il a été extorqué par violence ou surpris 
" par dol. (Art. 1,109 C.C.) and *' le dol est une 



" cause de nullité de la convention lorsque les 
^ manœuvres pratiquées par l'une des parties sont 
" telles, qu'il est evident que sans ces manœavief 
*' l'autre partie n'aurait pas contracté. U ne te 
" présume pas, et doit être prouvé. ( Art- 1,116 
'^ C.C.) And there is a whoie host of authorifciee 
in support of the admissibility of the verbal proof 
tendered, and ''cela encore qu'il s'agisse d'acte an- 
" thentique. Il n'est pas nécessaire pour détruire 
'* la foi due à l'acte, de prendre la voie de l'ins* 
'* cription de faux ( Gilb : 0, Ann, Art. 1,116 O, 
0, note 100). 

'* Authenticity being the result of the fidtk 
" attached by law to the attestation of her Pab> 
'' lie Officer, it necessarily follows that such fiusti 
<< or matters, only, may be disputed without re- 
''course being had to an inscription /oiln, which 
'' are not comprised amongst the facts which that 
'* Officer is commissioned to attest. 



''But the Officer can only attest what he 
or hears or can ascertain proprii sensHms and 
those things which come witnin the limits of his 
functions as a public Officer. 

" For instance, the enunciation by the Notary 
that one of the parties is of age, or that the testator 
is of sound mind is no evidence of the majority at 
soundness of mind alleged, but the expression of 
a mere opinion not included in his Commission» 
as such public Officer. 

" Ainsi est admissible la preuve que Tune des 
" parties qui ont figuré dans un acte avait été & 
'' dessein plongée dans un état d'ivresse et laiee 
" hors d'état de donner un consentement valable.'' 

There is nothing in this inconsistent with the 
enunciation made by the Notary who was a per- 
fect stranger to what had taken place betweea 
parties up to their appearance before him. (Quo-^ 
ted in Dictionaire du Notariat. V. Acte authen^ 
tique §2, p. 221 No. 34.) 

Holding the Declarations stated by the Notary 
to have been made to and before him to have 
been so made as stated, we allowed the Plaintiff 
to prove by parole evidence the fraudulent prac* 
tices and manœuvres a'leged to have been em- 
ployed by Defendant to wrench from her the 
declarations she is stated to have made before 
Notary Macquet. 

The oral proof allowed shall be restricted to 
these facts and shall, in no wise, eitend to the 
statements made by the Notary, himself. 



SUPREME COURT. 



QrASi-DELiT, — Violation be domicile, — Co- 
MITÉ Central db Sante, — Gomitb D£8 
Pautbes, — Ikspecteubs, — Commettants kt 
PB£fosis>— Dommages. 



Lorsque des corps morts soyit relevés sur une routa 
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puhUqtte il ett du devoir du Chmiié de Santé de 
les faire enterrer sauf à réclamer du Ootnité des 
Pauvres lesjrade â^inhwnaUmu 

Le Comité Centred de Santé est responsable des 
OiCtes de ses envphyês et de leurs préposés dans 
Vexereice de leurs fonctions^ lorsque ces actes 
ne constituent pas un délit. 

Dommages accordés par la Oour contre le Comité 
Central de Santé, par suite de Pinkumation irré- 
gulièrement faite, de certains corps morts, sur la 
propriété du Plaignant, 



QVAfil-DELICTUS, — TBE8PA88,-r-G-E9£BAL BoABD 

OF Health, — Poob Belief Commtttbe, — 

IlTBPECTOBB OF NUISANCES, — PbIKCIPAL AND 

Agents. — D aicaoes. 



It is the imperative duty of the Board of Health, 
when dead bodies are picked up along the roads, 
to hofoe ikem removed and buried, subject to 
claiming their expenses from the Poor Belief 
Committee. 

The General Board of Health is responsible f>r 
all the acts done by its officers and their delegatf'S 
in the performance of their duty and which do 
not constitute a tort (délit.) 

Damages grafted by the CouH against the General 
Board of Health on account of certain corpses 
having been improperly buried 07i the property of 
Plaintiff. 



GEBMAIN,— Plaintiff. 



versus 



BOABD OP HEALTH,— Defendant. 



Before 

Hifl Honor the Acting Chief Judge, and 
His Honor Mr. Justice Abnaud. 



I*. EouiLLABD,— Of Counsel for Plaintiff. 
G. Tessieb , — Plaintiff's Attorney. 
J. Colin , — Of Counsel for Defendant. 

J. BoucHET , — Defendant's Attorney. 



Uh June 1868. 

In this case the Plaintiff complains that his 

land has been trespassed on and forcibly taken 

possession of in April. May and June, 1867, by 

persons acting as agents of the General Board of 

Health. 

That those persons had buried on that land a 
number of deaa bodies. 

Whereby he prajs for the removal of those 
dead bodies and claims ;$[6»000 as damages. 



The Defendant being the General Board of 
Health traversed the facts ; pleaded several pleas 
but admitted in Court that a certain number of 
bodies— 60 or thereabouts — had beea buried in 
the spot meutiooed ia the Plaintiff's Declaration. 
Tbey maintaiued in the defence : lo. That they 
were not liable for the acta of parties who had so 
buried those bodies, they having given no order to 
such effect. 

2ndly. That the spot had been used as a bury- 
ing ground and that burials had been made there 
maoy years before. 

drdly. That the burials were made with the 
knowledge of the Plaintiff and with his sufferance 
and permission and there were no damages due. 

It was proved, at the trial of the case, that 
during the months of April and May» the lower 
parts of the District of Pamplemousses suffered 
very severely from the last epidemic ; that a Dum« 
ber of bodies were found on the roads and some 
in a stage of decomposition which made them a 
nuisance and a danger to public health. 

That under these circumstances, the Assistant 
Sanitary Inspector, having supervision of tb&t 
District, placed his subordinate officer Fieri ^ny, 
the standing Inspector of Nuisances, under the 
orders of the District Magistrate, who was àt the 
same time President of a Board called '' Com- 
mittee of Keference" in Sanitary matters for 
that District. 

That the Magistrate appointed an Assistant 
Inspector of Nuisances, Duval, who was paid by 
the General Board of Health aud instructed him 
to cause dead bodies, picked up in the road, to be 
buried in the nearest burying ground. 

That the ground of Plaintiff was pointed out to 
Duval as having been used as a burying ground 
already, and that officer, having ascertained that 
there were traces of burials on the spot to the 
number of from 6 to 8, reported the same to the 
Magistrate, and, with the consent of the latter, 
did, sometimes, with the concurrence of the 
Standing Inspector of Nuisances, cause dead 
bodies to be buried there. 

That during April and May of last year some 
sixty or seventy bodies were interred there and 
covered a space of \ of an acre. 

That Plaintiff never made an objection, and 
being written to on the 29th of April, by the 
Magistrate of Pan^plemousses who asked his 
authority for burying on the spot and made an 
offer for purchasing the same, he appears to have 
made no definite answer ; none, at least, has been 
proved,andthe first interference from that person, 
as proved by the evidence, is the act of writing 
a letter to the General Board, claiming an in- 
demnity, dated 29th June, that is a month after 
burials had ceased to be made on the spot, A 
document has been put in purporting to be the 
copy of an answer from the Plaintiff to the Ma- 
gistrate Autard ; but it having been objected to 
and there being no evidence that such a letter 
was written to and if written was received by the 
Magistrate, it clearly cannot be read in evidence 
in this case. 
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From these facts the first question we have to 
consider is whether the General Board of Health 
is liahle for the acts done in this matter bj In- 
apectors Duval and Florigny who caused dead 
bodies to be buried in the land of the Plainti£P, in 
April and May 1867. 

There is no doubt that those parties having 
been duly appointed as Inspectors of Nuisances 
under Ord. 27 of 1860, are the agents of the 
jSeneral Board of Health for acts done by them 
in the discharge of their duties. 

The next question is, therefore, whether in 
point of fact in doing what is complained of and 
what is admitted to have been done by them, 
they have acted in performance of their dfuty and 
within the scope of their authority. We are 
of opinion that it was the duty of the General 
Board of Health to bave caused the dead bodies 
lying on the roads to be removed and also to 
be decently buried ; Art. 16 of Ord. 27 of 1866 
which creates the General Board of Health, now 
the Defendant in the case, provides that such 
board shall have all rights, powers and obliga- 
tions of the Local Board established by Ord. 18 
of 1860. We must look to that Ordinance in 
order to ascertain such powers and duties. 

m 

Chap. 8 contains 4 Articles which make it 
incumbent upon the Local Boards to cause all 
nuisances to bo removed ; to such obligations 
the General Board has succeeded, and consider- 
ing the dead lying in the roads to have been 
nuisance and a danger, it was clearly incum- 
bent upon the General Board of Health to 
have them removed. , Moreover the control and 
supervision, as to all matters concerning the 
burying of the dead, is essentially within the 
province of the General Board ; the provisions 
of chap : 17 rules the matter. 

Specially art, 90 of the same law in providing 
for the creation and control of dead houses, pro- 
vides : "The Local Board may make all necessary 
" arrangements for the decent and economical 
•* interment of any corpses which may be recei- 
*' ved into such premises and of any other dead 
"■ bodies for ths hv/rial of which proper arrange- 
'^ merUs shall not he made. 

It has been contended, for the Board, that it 
was the duty of the Poor Belief Committee, in 
compliance with Art : 36 of the Poor Relief Or- 
dinance (28 of 1853), to cause the dead bodies 
found on the roads to be buried ; that article 
says, that '' Such Committee shall provide for the 
*' Durial of all destitute persous who die or are 
'* found dead in the District " ; and the duty of 
burying has been inferred from the duty of pro- 
viding for the burial ; but the readioe; of the two 
laws will not sustain such interpretation. 

It is, first, to be observed that this Art. 86 is 
one of several articles which enumerate the 
charges which are made iocumbent upon the 
funds of the Poor Relief Committee, and the 
word ''provide," in these cases, conveys the simple 
meaning that the payment of certain expenses 
incurred for the benefit of the destitute is char- 
geable against the Committee ; for instance the 
preceding article provides that lunatic paupers 



shall be dealt with by certain oflScer, sand the ez« 
pense of their keeping is chargeable on the Com- 
mittee ; the following Art : (87) save that the 
Poor Belief Committee may provide for the ina- 
truction of Orphans, not implying that they may 
instruct them. Moreover Art : 90 of the law of 
1860 contains a correlative provision which clean 
all doubt 00 the point and gives that Art. 86 the 
same meaning which attaches to the preoediiig 
and following articles, i.e. that the board of 
Health will act and cause dead bodies mentioned 
above to be buried whilst the expenses will be 
charged upon the Poor Belief Committee. The 
art : says : ''If the deceased shall have no rela- 
tives or employer and shall not have left funds 
to defray the said expense it shaU be payable by 
the Poor Belief Comittee of the Dietrid. 

' We think that beyond the duty of providing 
for the expenses caused by destitute paupers, the 
Poor Relief Committee are not bound to inter- 
fere with these matters. 

The attentive reading of the two laws suggests 
tbe observation that it is difficult that it should 
be otherwise. By the Ordinance of 1868, the 
Board entrusted with the Belief of the Poor has 
no executive powers, no executive officer, only a 
collector of taxes. 

The General Board of Health, on the oontraiy, 
is provided with a staff of officers and ample po- 
wers of execution ; they have also powers of ap- 
propriation, control and supervision over burying 
grounds and burials. It has been argued that 
the wprd *^may" left it to their election to perform 
or not such duty. 

"We cannot sustain this opinion ; we think that 
here, the word may, necessarily means shaU, and 
therefore creates, reads, an imperative obligation 
to perform the duties traced out by Art : 90 
whenever occasion shall make it necessary that 
such duties should be performed. 

On the whole we are of opinion that when in 
April and Mav 1867 bodies nad to be picked up 
along the roads, sometimes in a state of putrefiac- 
tion, it was the imperative duty of the General 
Board of Health to have them removed as nai« 
sauces detrimental to public health and to hsTe 
them buried, subject to claiming their expenses 
from the Poor Belief Committee, and that Davat 
and Florigny, in causing these bodies to be remo- 
ved and buried, were performing the» duties of 
their office as executive officers of the Board. 

But, were they not acting beyond the legiti- 
mate limits of their powers in appropriating the 
land of the Defendant for the purpose of burying 
bodies therein P this question depends upon the 
facts. 

From them we find that Duval who caused the 
first bodies to be buried had acted with the con« 
sent and participation of the Magistrate Autard, 
and this latter was acting by delegation of the 
assistant Inspector General Desjardins, as such, 
holding the situation of Superior Executive offi« 
cer of the Board of Health for that District. 
Duval, therefore, cannot be looked upon as m 
wrongdoer, he acted in the performance of his 
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iïkij, and if wbilat bo doing he committed a 
tieepasB on the land of the Defendant he did bo 
with the implied concurrence of his Buperior offi« 
cer represented by Autard. Nor does, in our 
opinion, the responsibility rest with that Magis- 
trate, he was then under the delegation of the 
principal executive officer of the Board, and that 
Board is responsible for all the acts done by him 
in the performance of such duty which do not 
constitute a toit (délit). 

We are satisfied that the appropriation of the 
land of the Defendant under the circumstances 
which have been proved tho* it may give rise to 
damages yet do not amount to an offence of that 
character ; there is an error truly, an error to a 
considérable extent, justifiable under the circums- 
tances which can give occasion to civil damages 
under Art : 1382 and we are of opinion that the 
6bneral Board of Health is bouna by the Act of 
its officer and is liable towards the Plaintiff for 
all the damages which may have resulted from 
the acts performed under error. 

Having disposed of this first point we have on- 
ly to examine the amount of damages due to the 
Plaiotiff. 

That the land in question is the property of 
the Plaintiff, is admitted. 

That it was used to the extend of i of an acre 
for burying dead bodies, has been proved ; appro- 
priation however has taken place under circums- 
tances very different from the allegation of the 
PUintiff. 

A certain number of bodies had been buried 
there, and the spot appears to have been used 
with the consent of the former owner for a res- 
tricted number of irregular interments. When 
that part of the District was ill-treated by the 
epidemic, the agent of the Board of Health did 
not go, of his own accord, to the spot, as alleged ; 
it was pointed out to him and sufficient traces 
justified that officer in believing the statement 
Bade to him that the place was a cemetery. 
Both Duval and Serpent Durosse swear that they 
met with no opposition, and the latter adds that 
he would have abstained assisting the burying of 
dead bodies, at that place, if he had met with 
say objection. In presence of the statement of 
those witnesses we can attach no weight to the 
evidence of the Indian Bachoree, and we are satis- 
fied that altho' the Plaintiff was informed of what 
was taking place, he did not take any step calcu- 
ated to convey his unwillingness to allow corpses 
being buried on his ground until the course aaop- 
ted by Duval had been continued some conside- 
rable time. We are of opinion that the manner 
in which the appropriation took place does not 
entitle the Plaintiff to damage, on that head. 

The Plaintiff gives out, as a ground for dama- 
ges, that a portion of hid property was let out to 
gardeners, and that those gardeners have left ; he 
ttlleges that they leflb in consequence of some 
BDperstitious feeling caused by the proximity of 
giaves and from the place having been made more 
unhealthy in consequence of such graves. We are 
satisfied from the evidence that the Indian garde- 
ners left in conseqaence of the cause assigned by 



Plaiotiff; it is worthy of remark that tho* it has 
been alleged that those Indians were many, yet, 
not one has been called in evidence, to state the 
cause of his having left the plaee ; on the other 
hand. Inspector Shellam has sworn that at the 
other places where there were similar gardens in 
the lower party of the District of Pamplemousses 
those gardens were abandoned and the cause to 
which he attributes that abandonment is the 
severity with which the epidemic raged on that 
part of the District. 

Moreover it is difficult to attribute the aban- 
donment of those gardens to the superstitions 
feeliug alleged, since it is proved that graves 
existed there some years before and it has not 
been proved that the superstitious feeling alluded 
to attached to a larger rather than to a lesser 
number of graves. 

However it is complained of, as a cause of 
damages, that the corpses had been improperly 
buried and were a cause of serious nuisance ; 
this we may allow as a fair case of damages for 
which the General Board is responsible. More- 
over the Plaintiff having been deprived, in point 
of fact without any agreement, of a portion of 
his ground, is entitled to receive the value of 
such land. 

Upon the whole, we find that the Plaintiff has 
been deprived, at the outside, of one fourth of 
an acre of land which has been valued at the 
trial, at ;$90 an acre i.e, $22.60. That he is en- 
titled to some damages for the incomplète man- 
ner in which these bodies were buried, we have 
however scarcely any elements of assessing such 
damages, and from the evidence they can but be 
unimportant, so far as the Plaintiff is concerned ; 
he did not, then, reside in his house, the place 
appropriated has been sworn to be a secluded 
spot, some quarter of a mile distant from the 
premises where stood the house of the Plaintiff ; 
the damages can only be based on the inconve- 
nience and danger resulting for parties living on 
the premises of the Plaintiff from the fact of 
corpses having been buried in an improper man- 
ner in the neigbourhood. We order those da- 
mages at £10. 

The Judgment of the Court is that the Plain- 
tiff do recover, from the Defendant, the sum of 
$72.50 for the price of ^ acre of the land appro- 
priated as burying ground, and that those bodies 
buried at that place shall not be disturbed. And 
inasmuch as the Plaintiff receives a sum which 
falls considerably short of his demand, each party 
shall pay their own costs. 



SUPKBME COURT. 



YeKTE P^B POLLE-EirCHiBE. 

Ze créancier porteur d^vm, Bordereau de eolhcaUon^ 
qui comparent dans une instance où la mise sous 
séquestre et la vente par expropriation forcée de 
V Immeuble hypothéqué à sa créance sont ordon* 
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nésy et qui né $*y oppoêe point, ne peut, aprii 
VaidjridicaMon de Vhrvmeuhle et en verba de eon 
prefimet horderea/U, poursuivre la FoUe-Enehlère 
contre le débiteur exproprié. 



Salb by *^ Folle-Ekchèbe." 

The creditor, hearer of a Warrant for paymmvt, 
(Bordereau de coUocaMon) why appears without 
any ohfecUon upon an application for the seques- 
tration and final sale by forcible ejectment of the 
property mortgaged to him, cannot, after such 
sale of the Estate and in virtue of his first War» 
rant for payment, sue the sale by ^^Folle-Enchère'* 
of such Esiate against the party levied on. 



HAEEL,— Appellant, 

versus 

CASTILLON & Ors., -Eespondents. 

Before : 
His Honor N. G-. Bebtel, Acting Chief Judge 

and 
The Honorable Mr. Justice Abkaij]). 



E. J. Leclezio,- 
"W. Hewetson,- 
E. Pellebeau,- 
J. Mebcieb, - 



-Of Counsel for Appellant. 
■Appellant's Attorney. 
-Of Counsel for Eespondents. 
-Eespondents' Attorney. 



^th June 1868. 



In the matter of the sale by '' Eolle-Encbère '* 
of the Estate known by the name of Fontenelle, 
situate in the District of Savanne, prosecuted at 
the request of Antoine Castillon against Léonard 
Gastilloo, on the 22nd April last, the Master re- 
cognised the right claimed by Aiitoine Castillon 
to the " Polle -Enchère " prayed for against Léo- 
nard Castillon. Harel, in possession of the Es- 
tate Fontenelle, on his purchase thereof on the 
forcible ejectment therefrom of Léonard Castil- 
lon, appealed from the Decision. We are now 
called to give Judgment on the appeal. 

On the 12th April 1866, Léonard Castillon 
purchased upon the licitation between himself 
and widow Eugène Bazire, the Estate Fontenelle 
for the sum of <^1 35,000, on the express condi- 
tion, stipulated in the '^Cahier des Charges," that 
in default of payment by him of his purchase 
price, it would be proceeded to the resale by way 
of ** Folle-Enchère " of the property awarded to 
him. 

On the 3rd August 1867, the Order was opened 
by the Master for the distribution of Léonard 
Cfastillon's price, viz : ^'1^5,000; but previous to 
the opening of that *' Ordre/' viz., on the 4th May 
1867, Leclézio' and Williams, the wife, inscribed 
creditors on the Estate, had caused it to be seized. 



The proceedings retative to the aeisore were 
denounced to all inscribed creditors, amenât 
others to Antoine Castillon, who now applies for 
the resale by '< FoUe-Bochere " of the Estate» 
though he bad remained silent throughout the 
proceedings by levy. Pending these proceedings 
by levy, the Estate Fontenelle was placed on* 
der judicial sequestration by a Bule of Court, of 
the 4ith May 1867. Subsequently, on the 27th 
August 1867, the Estate Fontenelie having seyeral 
times been put up for sale without nndioes 
purchaser, the prosecuting parties applied to the 
Court for the continuance of the sequestration, 
until the final sale of the Estate whether sach 
sale do take place by way of Forcible EjectoieQt 
or otherwise; to which application, Antoine Cas* 
tillon, as one of the Defendant's and party thereto 
consented through his counsel W. Newton. 

On the 27th August, this Court gave Judgment 
ordering that the Estate FonteneUe do continue 
under judicial sequestration until the 1st Oct. 
next, within which time the said Estate should 
be sold for whatever price it might fetch. 

The Estate was accordingly put up for sale on 
the 12th September 1867, and awarded to Arthur 
Harel, for the sum of ^97,000. 

On the 15th March 1868, and not before, An- 
toine Caetillon obtained his '* bordereau de collo- 
cation" for the sum of j!18,189.70, bearing inte- 
rest from the 12th April 1866, date of the sale to 
Léonard Castillon. 

After a summons to Léonard Castillon and his 
assignees to pay the amount of the above *' bord^ 
reau," which summons remained ineffectual, the 
bearer, Antoine Castillon, applied to the Master 
for the' usual certificate, and advertized in the 
Newspapers of the 28th March last, the resale by 
way of * Toile-Enchère," of the Estate Fontenelle 
for the 16th April last past ; whereupon, on the 
7th of the said month of April, Arthur Harel, 
third owner of the said Estate, applied to the 
Master, for an Order calling upon the said An* 
toine Castillon and other parties interested to 
shew cauee : lo. why the proceedings commenced 
by him, the said Antoine Castillon, for the resale 
of the Estate FonteneUe, as aforesaid, should 
not be set aside and annulled, with coetp. 

2ndly. In case the proceedings be upholden 
why the amount paid by Arthur Harel, at the 
time of the adjudication made to him, and all 
sums spent by him for the said adjudication and 
for the pending crop, should not be refunded to 
him, in principal and interest at nine per centam 
upon the price of adjudication made in his fayor» 
reckoning from the date of the said adjudication* 

And, further, why such portion of the said 
monies as may be still deposited, should not be^ 
at once, paid to him ; and as to the surplus, why 
a clause should not be inserted in the conditions 
of any further sale of the Estate '' FontmeUe^* 
ordering the payment to him, at the very time of 
the adljudication of the said Estate, of the said 
surplus. 

After hearing parties, and having taken time to 
consider, the Master, on the 22nd April last, a8 
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already observed, allowed the ^* Folle-Eochère " 
prayed for by Antoine Castillon, for the following 
reasons: 

lo. Becaase it does not clearly result from the 
acts of Antoine Castillon to whom they are op- 
posed, that Antoine Castillon had renounced his 
right to the '' Folle-Enchère." 

2o* Because the mere intervention of a credi* 
tor having a right of " Folle-Enchère " in pjro- 
oeediogs of sequestration is no renunciation of 
bis right. 

3o. More especially when his right of " FoUe- 
Snchère *' had not yet come into existence at the 
date of such intervention and did not come into 
being until the I5th March 1868, when he ob- 
tained his bordereau of collocation, that is at a 
time posterior to the purchase of Fonteneile, by 
Harel, on the 12th September 1867. 

4o. Because Harel must have known that 
Léonard Castillon, not having paid his purchase 
price, was personally liable to a *'Folle- Enchère", 
and that he, Harel, was laying himself open to 
a '* Folle-Enchère ", as successor of Léonard Cas- 
tillon, (Art 771, C. C.) as long as the purchase 
price of Léonard Castillon remained unpaid. 

Such are the reasons assigned bv the Master, in 
support of his Decipion. Be the reasons what 
they may, we have merely to look at the conclu- 
sion cope to by the Master, and to ascertain its 
soundness in law. 

There is no doubt, in law, as observed by the 
Master, that the right of " Folle-Enchère ", con- 
tinues against the purchaser, even after the pro- 
perty has been duly sold by Forcible Ejectment 
over him and awarded to a third party who can* 
not have more rights than the adjudicatee, him- 
self, and is subject to the same liabilities. 

But this rule of law, like all other general ru- 
les, is not without its exceptions, and one of these 
is that the party in possession of such a right of 
*^ Folle-Enchère ", should do nothing to debar 
himself from the assertion of such a right. 

Antoine Castillon did not appear when the se- 
questration of Fonteneile was first mooted, it is 
true ; buVhe was in court, on the motion being 
made for the continuance of the sequestration. 

To that motion, Antoine Castillon, consented ; 
thereby, ratifying whst had been done up to that 
moment, in aud about the Estate Fonteneile, and 
he further became a party to the Bule continuing 
the sequestration and ordering the peremptory 
sale of JPbff^0Ji6/2e, before the 1st October 1868, 
whether by Forcible Eljectment or otherwise. As 
a psrty, to that Bule, he could not be ignorant 
that the sale of Fonteneile was peremptorily to 
take place by Forcible Ejectment, unless some 
legal impedement were thrown in the way of that 
WBue. But he threw no obstacle in the way of 
he sale by Forcible Ejectment, nor did he at- 
tempt to protect his now set up right of "Folle 
Encnère" by the insertion in the 'Cahier des 
Charges" of a clause warning the public of the 
probability or possibility of a future "FoUe- En- 
chère*' on his part. 



Had either mode been resorted to the proba- 
bilitv is that neither Harel, nor any one else 
i^ould have thought of making a bid, or if impru- 
dent enough as to purchase, he would have had 
to abide the consequences of his imprudence, and 
Antoine Castillon would have fully preserved his 
rijght of '*Folle-£nchère" which he has lost by 
his own laches. Either Castillon or the purchs- 
ser Harel, must be a loser. Is the purchaser to 
suffer for the laches of a Creditor ? True, it is, 
that Antoine Castillon did not obtain his "borde- 
reau" but after the sale by Forcible Ejectment ; 
but this "bordereau'' is tLo mere consecration of 
a preexisting right, which right might have been 

_ protected by its owners by either of the modes 

" above pointed out. 

This, Antoine Castillon has neglected to do. 
He has allowed the sale by Forcible Ejectment 
to proceed without any warning to Leclézio and 
Williams, or to the public, through the *' Cahier 
des Charges." He must, therefore, bear the con- 
sequences of his neglect. Appeal allowed, with 
costs. 



8DPRBIIB COURT. 



Bail, — ^Dzstbuction Pabtibllb db l'Iioceubli 
Louii, — Besolutiok nu Bail. 

CHrconstances en vertu desqueUei la Oour a décidé 
que V Immeuble loué ayam;t été ^partiellement dé' 
truU par force majeure^ le locataire avait droU 
d'obtenir la résolution du BaU. 



Lease, — Pabtial dbbtbuctiok of the Ihmo- 

TEABLE PBOBBBTT LEASED,— CaITCELLATION 6P 

Lease. 

Oircumetancee under which the Court has ruled thttt 
the property leased having been partiaMy deefroy' 
ed by vis major {Force Majeure,) the tenant u>a$ 
entitled to have the lease cancelled. 



PIDDINGTON,— Plaintiff, 

versus 

SOCIÉTÉ DES FOKGES, FONDEBIBS BT 
CONSTBUCTIONS DE L'ILE MAURICE, 

Defendants. 

Before : 

His Honor Mr. Justice Bestbl, and 
His Honor MEr. Justice Colht. 



P. L. Chastelueb,' 
E. Sauzibb , 

W. Newton ,- 

A. COKMABMOKB ,• 



•Of Counsel for Plaintiff. 
-Plaintiff's Attorney. 
-Of Counsel for Defendant» 
-Defendants' Attorney. 
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4th Jmie 1868. 



This was an action brought \>j the Plaintiff 
who is the tenant of certain premises held from 
the Defendants, to obtain the cancellation of 
his lea^e, upon the ground that certain buildings 
held by him, under the lease, have been totally 
or partially destroyed by a hurricane on or 
about the 11th day of March last past. 

The Plaintiff brought his action under Article 
1.722 of the Civil Code, and the Declaration 
describes the buildings alleged to have been so 
destroyed. 

The first Plea alleged that the Defendants had 
been wrongly sued inasmuch as the parties who 
were alleged to represent the Company did not 
represent the Company. 

Upon this plea, the Declaration was amended 
in yirtue of an Order dated April 6th 1868, the 
Defendants not objecting thereto. 

The second plea traversed generally all the 
facts set forth in the Declaration. 

The third plea alleged that the hurricane did 
not destroy either totally or partially the pre- 
mises in question, but merely damaged them. 

The fourth plea : That accordingly no action 
arose for the cancellation of lease prayed for. 

5. That upon the hypothesis of a total or par- 
tial destruction of the premises let, the circum- 
stances of the case were not such as to justify 
the Plaintiff in asking for the cancellation of 
the lease. 

The Plaintiff joined issue ; and when the case 
came on trial, witnesses were called on both 
aides in support of the respective allegations of 
the parties. 

P. L. Chastkllieb, for Plaintiff, argued ** We 
claim in this case, under Article 1.722 Civil Code^ 
the cancellation of our lease. By a deed un- 
der date 9th July 1866, the Defendants leased 
to us certain property situate in Nicolay 
Boad, for the monthly rent of ,$90. On the day 
of the hurricane a great many of the buildings 
let were destroyed, so that the premises became 
quite useless for the purpose for which they had 
been leased. The pleas traverse the facts and 
set up, as a defence, that we have no ground of 
action. The facts, we have proved, and the right 
arising out of the article, is certain." 

"W-Newtok, for Defendants: *• Partial destruc- 
tion means destruction m toto of part of the 
building. Mabcadb. Y. I. P. 450 ; also Fbemy 
LiGNiviLLE who defines what repairs are : " Re- 
paire does not mean reconstruction, and repairs 
might have cured the damage suffertd, if any." 
There is in Savignon's evidence no appro- 
ximate certainty. Besides, can the landlord 
suffer from the tenant's act ? here, a good deal 
of the damage was caused by the fall of a chim< 
ney erected by the tenant. 

« Q?he question really is whether there has been 



partial destruction with reference to the whole 
of the premises let* 

I also refer to Pokt. I Vol • III p. 277 and a 
Decision of the Caur de Douai, 8. Y. 6é.2.118. 
The article is harsh for the landlord and should 
not be extended. 

Chastellieb, in reply : Tropi<ovg lays down 
the law veiT clearly ; tne article applies if the 
tenant has oeen deprived of part of tne pnediom 
leased. Why did M. Piddington take a lease of 
this property ? He is a founder he used the 
place for the purposes of his trade. Except the 
office,the buildings have been partia!ly deatroved. 
How did they stand after the hurricane ? ootning 
was left buf the four parts of the shed and of 
the '' Forge -, '* as to the foundry two sides brick 
wall were destroyed \ the root was blown off; 
the supporting posts broken. Savignon is not 
called as a skilled witness, he speaks as to facts, 
and describes, as a matter of fact, what he had 



seen. 



JUDGMENT. 



This action rests, upon Article 1,722 of the 
Gode Civil which in case of the total or partial 
destruction, by vis-major, of the property leas- 
ed, gives the tenant the optional right of obtain- 
ing either the cancellation of his lease, or a di- 
minution of rent. 

In this case, the Plaintiff who holds from the 
Defendants, under a deed of lease, premises and 
buildings used by him as a foundry, alleges that 
the hurricane of March last destroyed some of 
the buildings totally, and others partially, and 
has elected to claim the cancellation of the lease. 
The Defendants plead in substance that the 
facts do not show a partial destruction of the 
property leased, and, also, that under the cir 
cumstances, the action brought does not lie. 

If a " total destruction is easilj ascertwned 
and appreciated, it often becomes a delicate 
question to inquire where partial destruction be- 
gins and where it ends ; the article, which, be it 
remembered, gives to the tenant absolutely no 
claim for damages against the landlord, for it 
applies to cases of vis-major which excludes the 
idea of the landlord's negligence or fault, speaks 
broadly of total or partial destruction as the 
consequence of the vis Major. 

The criterion urged by the Defendants that 
there should be a total destruction of one part 
of the whole is, per se, vague, and if construed 
narrowly, would often, we conceive, militate 
against the spirit of the law. Take, for instance, 
a dwelling house left uninjured, whilst a sin- 
gle out house were destroyed, this would 
hardly be called a partial destruction of the 
whole buildings let, the loss would be too trifling» 
the temporary deprivation of part of the p|*" 
mises let too unimportant, and the article which 
is far from being hard upon the landlord, m 
every case, might then, indeed, be considered as 
onerous. 

It seems to us that there must be deêtrac^on 
of part of the buildiog whether that part be a 



w 



_ • 



1868] 



COURTS OF MAURITIUS. 



19 



wall, a roof, or any other section of euch build- 
ing of sufficient importance to interfere serious- 
ly with the purposes for which the lease has 
b^n enterea' That was the theory of the Bo- 
man law, which, (Pand. lib. 19. Tit. 2, Sect. 6, 
ex Cond.) whilst holding that vis major " non 
debet canduetoi'i damnosa esse, si phis quam toler- 
cMUf local fiiermt fnictua*' adds ** alioqwn Tuodi» 
cum da/mnum oequo animo ferre débet colonuSy cui 
mmodicum lucrum non aufertui,** 

That Rule of the Roman law has been import- 
ed into our Codes, and the result is that the 
force of the words " partial destruction " will 
nudn! J depend upon the special facts of every 
cause, the extent of the damage caused and the 
purposes of the lease being almost invariably 
the two poles on which the case will revolve. 

There is, in reality, no appreciable divergence 
of opinion upon this point, the commentators of 
the Code whose dicta carry so much weight with 
tbem, differing not upon the question now before 
1MB, but upon this, whether the tenant who does 
not choose either to cancel his lease or claim a 
reduction of rent, can compel the landlord to re- 
pair, a remedy which, whether legal or not, and 
on that we are not called upon to give our opi- 
nion, would, assuredly, be sometimes very bur- 
densome to the landlord. 

Here tbe object of the lease was that the 
buildings would be used for a foundry, a smithery 
and every appliance required for foundry works. 
The Plaintiff erected a chimney, the Defendants 
very naturally never objected to this, the fall of 
the chimney, no doubt, caused a good deal of 
damage, it appearing to have battered in a por- 
tion of the brick wall of the building used as 
tbe foundry ; but it is not shown that this was 
due either to the Plainti^Ts negligence or to the 
defective construction of the chimney ; it was on 
the contrary shown that the damage was caused 
by the force of the wind ; the tenant is not, 
therefore, estopped by this fact. 

It is abundantly shown that several important 
parts of the buildings let have been destroyed, 
the foundry was greatly damaged ; its roof par- 
tially carried away ; ooe of its supporting posts 
destroyed, the others damaged ; two sides of the 
brick wall totally destroyed. The buildings used 
as a •* Forge " had its roof entirely blown off, 
and of this bnildmg, says Savignon, there re- 
mained only the posts supporting the roof and 
the cross beams. The boiler shed was unroofed ; 
the chimney destroyed; the most important parts, 
therefore, of the premises, in so far as this te- 
nant's business was concerned, were certainly 
partially destroyed, and it is no answer to the 
Plaintiff's action to say that the whole might 
have been repaired at no great cost, considering, 
again, says Savignon, the quantity of labour that 
the Defendants could bring into the field to set 
up the buildings again. 

If, as a matter of fact, we are satisfied that 
the buildings let have been partially destroyed ; 
if, again, we are satisfied tnat such partial de- 
struction was of sufficient importance not to be 
eonsidered as a mere shallow pretence to get rid 
of an onerous bargain, but must have interfered 



with the tenant's business or fair possession, the 
law is that the tenant is not bound to submit to 
repairs in lieu of his optional right to canceila 
tion or temporary reduction of the rent. 

We repeat, we give, here, no opinion as to 
the point whether to that right he can add that 
of compelling the landlord to repair. 

Savignon is an Engineer, and as such may or 
may not give to the Court a scientific opinion as 
to the legal construction of the words '' partial 
destruction ; but he seems to us to have very 
fairly and clearly described what he has seen, 
and of the force and application of what he has 
seen ; it is for tliid Court to decide. 

Wo are of opinion that the buildinga leased 
have been partially destroyed, and that the par- 
tial destruction proved to have taken place, ap- 
plies, if not to the largest portion of the build- 
ings, certainly to those parts which were most 
important for the Plaintiff's works. 

We think, therefore, the case falls within the 

E revisions of article 1,722, and that the tenant 
aving elected to have his lease cancelled must 
have Judgment in his favor. 

All the Defendant's pleas have failed, except 
the first which was amended before trial. 

The Plaintiff will have his costs save and ex« 
cept the costs of the amendment. 



8DPRENE CODRl 



Màîtbe et bebyiteubs, — Magistrat Stipes- 
niaibe,— commbttakts et pbeposes,— q-bits 

DB SBBTICE, — PbIYILEOE. 

Lorsque des mevhles ont été saisis sur un employeur, 
en vertu d^un Jugement de Magistrat StvpendiavrBf 
pour ga^es arriérés pendant une époque détermi^ 
née, et que le pris de ces mevhles versé entre les 
mains du Magistrai suffit à payer le inontamt du 
Jugement, Vemployeur se trouve 'par ce fait dé» 
chargé de sa dette. 

Mais si l'employeur continue, sans y être contraint 
par un nouveau Jugement et par une nowoéUe 
saisie, a expédier des sucres au Magistrat pouf 
compte de ses employés, et que ce derrder en ap» 
plique le prix à un autre usage, la noiweUe créan» 
ce des employés contre leur employeur et leur pri- 
vilège sur les biens de ce dernier ne seront pas 
éteints. 

Interprétation du terme '^ Gens de service " contenm 
dans VAH, 2101 du Oode Civil 



MaSTEB AKD SeBTAKTS, — STIFEirDIABT BIagis- 

TBATE, — Principal akd Agikt, — " Qbns b» 

SEBTICB," — PbTTILEGE. 
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Where inoveable property has been seized on a 
master, in virtue of a Jvdgment of Stipendia/nf 
Magistrate for wages being in arrearfor a cer- 
tain limited period» and the sale price o/such 
property is svffioient to satisfy the claim for 
which Judgment has been delivered, the master is 
entitled to a full discharge of his debt. 

Bid where tJie master, without being compelled there^ 
to by another Judgment and another seizure, con' 
Unues to forward sugars to the Stipendiary Ma* 
gistratefor arrears of wages of his servants and 
the Magistrate applies the sale price thereof to 
another purpose, the servants are entitled to claim 
from their master, by privilege, the amount of such 
arrears. 

Meaning of tke words " Gens de service^* mentioned 
in Article 2101 of the Oivil Oode, 



MONTILLB,— A ppellant, 



versus 



GOBTJEDHTJN aot) Ohs.,— Eespondente. 



Before : 

His Honor Mr. Justice Colin and 
His Honor Mr. Justice Abnaud. 



E. J, Leclézio,- 
J. H. Slade, 
J. L. Colin, 

J. BOUCHBT, 



-Of Counsel for Appellant. 
-Appellant's Attorney. 
-Of Counsel for Bespondents. 
-Bespondents' Attorney. 



4^ June 1868. 

This is an Appeal from the Judgment of the 
Master in the matter of the "Ordre" of La Eosa 
Estate. 

. This appeal had been already before the 
Court when a preliminary point was argued and 
decided ; (supra 1 867, p. 96) it now comes on 
the merits. 

• It appears from the Becord of the case that 
Beveral productions were made by persons who 
had been employed on the Estate in various 
Bituations who, idl of them, had obtained Judg- 
ment against the previous owner of the Estate 
from the Stipendiary Magistrate of the District. 

Those parties prayed to be collocated as pri- 
vileged creditors, under Arts. 2,101 and 2,105, 
0. C.. claiming as gens de service and, also under 
the denomination of servants as described by the 
Obdeb ts CoinrciL of 7th Sept., 1888. 

These productions were objected toby Etienne 
Montille, a creditor holding vendor's rights. 
^6 says, that assuming the several producing 
creditors to be entitled to claim as '* gens de 



service " they have no right to be collocated on 
the price of the Estate, inasmuch as by Ait* 
2,105, they can only be collocated on immoveable 
property in case of moveables proving insuffieieai 
He puts in several papers and letters of Stipea- 
diary Magistrate Watson, purporting to show 
that that Magistrate had had in his ponsession, 
in the year 1861, Sugars made on the Estate to 
a large amount ; that he was in possession of 
those Sugars, as Stipendiary Magistrate, in con- 
sequence of a seizure made by him ; thitt being 
their agent and having allowed the money in hii 
hand to be employed to other purposes instead 
of paying them their wages, which were then doe 
in 1861 and for which a privilege is now claimed, 
they have lost their right to claim from an insof- 
ficiency of moveables and to claim on the price 
of the Estate. 

We think that the evideoce adduced does not 
support this conclusion. A letter from Stipen- 
diary Magistrate Watson, written to the Proca- 
reur G-eneral, concerning some complaint of 
Etienne Montille has been put in. It sets oat 
that that Magistrate had made a seizure of cer- 
tain moveables of the Estate for the purpose of 
answering the payment of wages due from 
the 1st of February to the 31st of October; 
1 860. That the sum realized proving insuffi- 
cient to satisfy the amount due, he maintained 
the seizure, received a certain amount of sugtni» 
the proceeds of which he applied to divers pur- 
poses at the request of the owner of the Estate. 

There is no doubt that the Stipendiary Magis- 
trate Watson was acting in the lawful discharge 
of his duties when, on the 12th of November 
1860, receiving the complaint of the laborers of 
" La Bosa " Estate, and after Judgment given, 
he seized the sugars and moveables of the Es- 
tate ; but the question assumes a very different 
aspect when the Magistrate describes himself as 
retaining the property of a debtor for an inde- 
finite period of time, for the reason that the 
money realized bv the sale of property seized 
had not fetched tke amount required to satisfy 
his Judgment. 

A Magistrate has full power to order a seizure 
to be made ; but such an act of execution can 
only be made in conformity with the law of the 
land, and not otherwise ; that is, the execution 
must be of certain specified objects being the 
property of the debtor -, these must be sold and 
there is an end of the seizure. 

If it should 80 happen that the amount realized 
is insufficient, the Magistrate remains invested 
with ample powers of execution, and he is at li- 
berty to make any further seizure that he may 
deem necessary to satisfy his Judgment, bat 
this he can only do in due course of law. 

The evidence on this point is deficient in so 
far as it does not show what was the true na- 
ture of the process served out by the Stipendi- 
ary Magistrate. We have nothing before us be- 
Îond the description which he has given in his 
etter. 

From that evidence, however, one point is 
clear, the Magistrate could have acted as Magis* 
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irate to recover the amouut of wages claimed 
from him by the Indian laborers^ and no more. 

These wages were due from the let February 
I860 to the 81st of October in the same year, 
whilst the wages for which the Indian laborers 
now claim collocation were due from the Ist 
of January to the 31 st of December 1861 . That 
is for sums not included in the amount claimed 
from Stipendiary Magistrate Watson, and to re- 
cover which the latter had no legal warrant or 
authority. Whatever he may have done with 
the sugars received by him after his former 
process had been exhausted by the sale of the 
property seized, he cannot be held to have acted 
m virtue of his office and as the legal represen- 
tative of the Indian laborers who are now be- 
fore us. 

We are, therefore, of opinion that, so far as 
the Indian laborers are concerned, their col- 
location ought to stand and the Decision of the 
Master is lâirmed, accordingly. 

But another point has been taken with re- 
gard to the right of certain creditors of claiming 
a privileged collocation under the denomination 
of *' gens de service." It is contended that the 
claims of Reillet and Gaudet, of Galibardy, Du- 
val, Bobillard and Dumat ought not to be main- 
tained inaismuch as they were Overseers on 
the Estate La Roea and are not " gens do ser- 
vice " in the meaning of Art 2,101. For those 
parties, it has been said that they claimed in 
execution of Judgments of Stipendiary Magis- 
trates given against the owner of the Estate as 
between Master and Servant Furthermore that 
they worked for monthly wages and thereby 
answered the proper designation given by law 
pf the term " gens de service." 

The Master, in admitting their claims, stated 
that he did so in conformity with our Colonial 
Jurisprudence ; but we have been unable to 
find any Decision of the Supreme Court on the 
point, and there appears to oe none on record ; 
the point seems, however, to have been before 
the Master in the " Ordre " Village^ but it was 
not brought to the Court for Decision and 
we are, therefore, called upon to decide it un- 
assisted by any precedent. 

We think that the Order in Council of 
the 7th September 1838 cannot help us to any 
coDclusion on the point ; that law was enacted 
for the protection of a population which earned 
its Hvelihood by manual labor, and that protec- 
tion extends to them without any destination as 
to the particular mode of engagement or retribu- 
tion ; the Order in Council provides that "the 
** word servant shall be construed and under- 
*' stood any person employed for hire, wages or 
** other remuneration," and these words clearly 
'' carry a more extensive meaning than that of 
** gens de service ; *' in Art. 2,101, it gives to a 
more extended population the benefit of a cheap, 
speedy and efiectual mode of enforcing their con- 
tracts for labor ; but to the articles of the 
Civil Code, alone, we must turn in order to de- 
termine a question of privileged collocation in 
f he sale price of an Estate. 



It is a matter of principle that privileges 
cannot be extended ; they are claims which may 
arise at the last hour and take precedence of 
duly acquired rights, of pledges retained with 
the utmost care and watchfulness, and it is of 
the essence of the law of privilege that such in* 
terference with the vested rights of third parties 
should be exercised within the strict limits of 
the law. On the point under consideration, 
Art : 2.101 gives a privilege for the pay of wages 
due to the *' gens ae service'* for the year elaps- 
ed and running. 

Who are ''gens de service" ? This provision 
of the Code is clearly a reproduction of a provi- 
sion in the old law of France, the '^coutume de 
Paris," which gave a privilege for "les gages des 
domestiques ; " the words " gens de service" con- 
tain the same meaoning in other words. 

The intent of the law is, we think, to afford a 
protection to those persons who are hired month- 
ly for the purpose of performing the duties of 
domestic servants or persons engaged to perform 
duties similar to them by their nature, and 
more particularly by the rate of their month- 
ly remuneration. The object of the law, so 
far as the ^discussion of Art. 2,101 bears it 
out, was to protect those persons placed in 
subordinate positions, whose assistance was the 
more valuable as, from illness or poverty of the 
master, the chances of payment were lessened, 
and who from the smallness of the probable 
amount of their claim, the interference with 
Tested rights could not work any serious injury. 
We believe the application of the words '* gens 
de service " has been carried by the precedents 
of the French Courts to their extreme limits 
and should not be extended further. 

The claimants, here, with two exceptions, call 
themselves Overseers ; the yery name places 
Ihem in a category different from that of domes- 
tic servants. They are supposed to stand alone 
and look oyer the latter, whilst from the rate of 
their monthly remuneration, tho' that item 
seems to admit of considerable elasticity, we find 
the difference still greater.One of the claimants, 
Alfred Dumat, was engaged at £25 a month, it 
can hardly be possible to assimilate such a po- 
sition with that of the Indians who received 
from one to five dollars monthly, nor can we in 
other respects assimilate the position of sucha 
claimant with that of the Indians who were liable 
like domestic servants, to be called upon to 
clear the garden, the yard, the stable of their 
master as well as his cane fields. We find that 
the Indian laborer by the nature of his duties 
and the rate of his monthly remuneration ought 
to be ranked within the category of " gens de 
service." 

We must apply the same criterion to the pre- 
sent claimants ; however the word Overseer is 
yague and comprehends men who discharge im- 

Sortant functions on an Estate and men who 
ischarge very humble functions, so that it 
might proye hard that their title to the privilege 
should solely depend upon the name which is 
given to them ; keeping in view the rule that none 
can be assimilated to *'gens de service" but those 
who by the nature of their duties and the small 



\ 



2S 



DECISIONS OF THE 



[1868 



amount of tbeir salaries can be considered as 
quasi domestic servants ; we find, in this case, 
whilst we have no evidence of the special nature 
of the functions of the several claimants, that 
Alfred Dumat receiving £25 monthly is not en- 
titled to the privilege ; that Adolphe de Eobil- 
lard being engaged at£10 a month, that is for a 
monthly sum superior to that which would be 
paid to domestic servants or quasi domestic ser- 
vants, cannot be ranked within the category of 
^' gens de service ; " that Eeillet being ciuled an 
Engineer, and there being no evidence of the a- 
mount of his monthly salary, is not to rank among 
*' gens de service." 

We think that judging from the amount of the 
wages agreed upon by Duval, G-alibardy and 
Gaudet, that they can be considered as quasi 
domestic servants and be allowed the privilege of 
*' gens de service." 

Our Judgment is that the Master's Decision 
is afBrmed with regard to all the collocations, 
except those of Alfred Dumat, Adolphe de So- 
billard and Reillet which are to disappear, and 
that the "Ordre" be rectified, accordingly. 



BAKKRUPTCY COURT. 



Cession de Biens,— Faillite,— Coubtieb. 

ie Cow'tler qui a cessé depuis plusieurs années 
d^exercer sa profession et dœit les dettes sont 
purement dvÙes et ont été contractées à titre de 
planteur sucrier et non dans V exercice de sesfonc* 
Uons de Courtier, peut, en cas dHnsolvahilité, s^a- 
dresser à la Cour des Cessions de Biens et non à 
la Cour des Faillites. 



Cessio Bonobum, — Bankbuptct, — SwoBN Bbo- 

KEB. 

Where a Swom-Broher lias been for seve^'oX years 
without acting in such capacity and witliovi tak- 
ing his license a/nd has in the mean time hicurred 
debts of a purely civil character not in his capa- 
city of bwlcei* hut as owner of a Sugar Estate^ he 
Is entitled in ca>se of insolvency to claim his relief 
from the Court by way of Cessio, Bonorum. 



Bankbuptct HENEl QTJELAND, 



Before : 
His Honor Mr. Justice Abnaud. 



W. Newton,— Of Counselfor Petitioner. 
G-. Guibebt, — Of Counsel for the opposing cre- 
ditor. 



4a Jwne 1868. 

In this case, Quéland, a Sworn Broker, has filed 
his petition praying to be allowed to make a 
Cessio Bonorum, being unable to meet hid lia- 
bilities. 

This ApplicaiioQ is objected to by one of the 
creditors, a firm trading under the style of the 
" Engrais Colonial.*^ 

Mb. Guibebt for the opposing creditor eon- 
tenda that the remedy of Cessio Bonorum is only 
provided for non-traders ; that Quéland being 
within the Bankruptcy Ordinance, cannot have 
the benefit of it. 

Mb. Newton, for Quéland, says : that the 
Bankruptcy Ordinance is more advantageous 
than the Cessio Bonorum, inasmuch as it re- 
lieves the certificated Bankrupt from his liabili- 
ties, whilst such advantage is denied under the 
Cessio Bonorum Ordinance, except under peculiar 
circumstances, and by exception ; that the liabi- 
lities of Quéland have been incurred, not in his 
capacity ot Broker, but as owner of a Sagar 
Estate ; that in point of fact altho' he was Sworn 
as a Broker, he had never acted in such capadtj 
and had been two years without paying for his 
license as such Broker. 

This is sn important point of law, and its de- 
cision lies in a very small compass and is, whe- 
ther a person who by his profession is a broker, 
if be finds himself unable to meet his engage 
ments is answerable to the Court of Bankruptcy 
in all cases and whatever may have been the 
cause and nature of his liabilities P 

In this case the petitioner calls himself a Brc« 
ker, and Art. 20 oî the Bankruptcy Ordinance 
makes him liable to be made a Bankrupt ; more- 
over our special legislative provisions for the 
duties and liabilities of Brokers makes him an« 
swerable to penaltiea of a more severe character. 

But these provisiona apply to the Broker hay- 
ing acted in that capacity, and the question il 
whether a Broker is to be considered always to 
have acted commercially or professionally. 

I don't think that I should be justified in lay- 
ing down against the petitioner a presumption 
which is not written in the law and which 1 do 
not find coQsibtent with any legal precept. 

If the petitioner is a Broker, then that hinders 
him, under our legislation, from eittering into 
any commercial transaction on his own account ; 
and any breach of this duty is severely visited upon 
him, but nothing prevents him from possessing 
property ; from entering into the transactions of 
ordinary life or iato transactions which are not 
of a commercial character. A Broker, for in- 
stance, may be indebted for his household expen* 
se, as an heir under a will or a marriage contract, 
is he, in such cases, to he dealt with as a Broker 
and be liable to the severity entailed upon his 
professional position? I think not. I think 
that, in such a case, a distinction is to be made, 
and that it is open to the Broker to prove that 
hii liabilities are not Commercial but Givili and 
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that the origin is not to be traced to aoy transac- 
tion made either tor himself or for third parties 
in hÎA capacity of a Broker, but that his liabilities 
are Civil and have a cause stranger to his profes- 
sion ; and my opinion is, that if he satisfies the 
Court that such is the case, he is to be dealt with 
like any other individual irrespective of the pro* 
feasional title that he may have.This conclusion, I 
find consistent with the principles of our law of 
Bankruptcy, such as they were previous to the 
Bankruptcy Ordinance of 1852. 

The majority of competent writers on the 
French law cf Bankruptcy, the principles of 
which were adopted here, is that a Trader was 
liable to become a Bankrupt for his commercial 
debts only, not for his civil debts. Their names 
are given in Dalloz (Verbo Faillite,) ch. 69 ; 
also SiREY, 42 2, 498. 

Thus» I find, that at the time when the law 
tracing out the duties and liabilities of Brokers 
was framed, the principles of the law of Bank- 
ruptcy admitted a distinction in the liabilities of 
a Trader — hence of a Broker. 

I am bound, therefore, to conclude that 
those duties and liabilities heve been provided in 
cases of failure consistently with the principle 
then ruling these matters in Bankruptcy. 

N«:r do I find any thing in the Bankruptcy 
Ordinance which mij^ht lea i me to think that a 
charge in that respect has bof n intended. Art. 
20 simply mentions the names cf Brokers as 
being liable to be made Bankrupts. 'Whether 
this provision has in any way modified the provi- 
sions of the Penal Code on the subject, is a ques- 
tion which I am no^ called upon to consider. But 
I am satisfied that it does not in any way modify 
the principle which was then in our laws and 
which makes a trader liable to Bankruptcy only 
when his liabilities were of a commercial nature. 
I may add, however, that should any one act or 
any one debt have made the trader liable to Bank- 
ruptcy, then he would have been liable for all his 
liabilities of whatever nature they may have been ; 
for the effect of Bankruptcy is general and indi- 
yisible and all his assets and debts come within 
the Bankruptcy laws. 

In the present case it appears that altho' the 
petitioner was a broker, he never acted as such ; 
that he had not taken a license for some time. It 
was emphatically stated, and not denied, that his 
li'ibilities were of a purely civil character. Under 
those circumstances, I »m of opinion that the 
petitioner is entitled to claim his relief from this 
Court by way of Oessio Bonorvm. 



BAIL COURT. 



** Eecoed," — Pbettvb, — Appel n'tjir Jugement 
DE Maoistbat de Distbict. 

JShi matière correcHonneUe lee dépoeUions de témoins 
doivent être prises par le Magistrat de District^ 
hiûmême^ et non par son clerc. Les notes prises 
par ce dernier nefontpoint preuve en Justice, 



EeCOBD, — EVTDEKCE, — A.PPEAL FBOH A CONVIC- 
TION OF Distbict Maoistbate, 

In Oriminal matters wUMn the jurisdiction of the 
District Magistrate^ the notes of evidence arre to he 
taken down by the District Magistroiê and not 
by his clerk. The notes taken by the clerk are 7io 
evidence. 



THE QUEEN 



versus 



DESIKÊ MAMET. 



Before : 
The Honorable L£on Abkaud. 



W. Newton,- 
H. Bebtin, ■ 
J. Colin, 
J. Bouchet, • 



-Of Counsel for Mamet. 
-Attorney for same. 
-Counsel for the Queen. 
-Attorney for same. 



4ih June 188& 

This is an Appeal of a Decision of the District 
Magistrate of '' Flacq " 

The Appellant had been brought before the 
Magistrate on an Information for Perjury ; he 
had been heard as a witness in a case of the 
Queen vs. JFreneau on the information of Sergeant 
Fresling and he was charged with having given 
false evidence in that case : he was foand guilty 
of the charge and sentenced to 31 days impri- 
sonment. From that Decision the present Appeal 
has been made. 

Several points have been pleaded on the Ap- 
peal ; but I deem it unnecessary to decide them all, 
as one of them seems to be sufficient to decide 
the validity of the Decision of the Magistrate, in 
point of law. 

In support of the charge of Perjury brought 
against the Appellant, it was essential that the 
record of the case of the Queen vs. Freneau on 
the information of Fresling should be produced. 

It appeared from evidence adduced, that the 
notes of the evidence on that record had been 
taken down by the District Clerk and not by the 
Magistrate himself, and the^question is whether 
the law makes it imperative that those notei 
should be taken by the Magistrate or whether 
they may not be taken by the clerk. 

I am of opinion that those notes must be taken 
by the Magistrate. 

The case is one of the category of those which 
are within the Jurisdiction of the Magistrate and 
the law contains provisions which are sufficiently 
clear. Arts. 105 and 109 rules (he matter; the 
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former provides that the Magistrate shall pro« 
ceed to obtain, receive cmd take doum, in torit' 
inQy the evidence m support qf tJie charge. 
The latter provides that the Magistrate shall take 
minutes of the proceedings throughout the case. 
These articles place the question beyond a doubt ; 
the duties of the clerk, under the same section, 
are as clearly defined. Art. 110 says : *^he clerk 
8haU keep mintUee &c., &c. ; he is entrusted with 
the care and custody of minutes as well as with 
the duty of issuing process. 

In presence of these articles, I am clearly of 
opinion thai it is the imperative duty of the Ma- 
gistrate to take down, in wiiting, the notes of thé 
evidence. 

The question is important in a case like the 
present ; the charge rests on a question, of fact 
which is altogether a matter of record ; the party 
against whom such evidence is adduced is clearly 
entitled, in answering a criminal charge, that the 
evidence intended to be produced against him 
should have been obtained in strict accordance 
with the law. 

On the other hand, it is well that the duty of 
placing on Becord, evidence on which an action 
like that in the present case may rest almost 
entirely, should devolve upon the Magistrate 
himself; it is a safeguard against the possibility 
of errors, and of this guarantee, the Defendant, in 
this case, has a right to claim the profit. 

It has been admitted and sworn that the notes 
of evidence which were produced had been taken 
by the District Clerk. 1 am of opinion that such 
notes were not evidence ; and as the Becord is an 
essential ingredient of the evidence, on a charge 
of Perjury, I am of opinion that the Decision of 
the District Magistrate cannot be supported. 

The Appeal is affirmed. 



L, BoUILIiABD, • 

J. Slade, 

E. J. Leclbzio,- 

A. PiSTOX, 



BANKRUPTCI COURT. 



PaILLITE. — C0MMEBÇA2ÎT. 

Interprétation du mot '^ Commerçant *' contenu done 
V Ordonnance locale sur les Faillites. 



BaKKEUPTCT, — THADBB. 

Meaning of the word " Trader " in our local Bank- 
ruptcy Ordinance. 

The true criterion to decide the question of trading 
is not whether the party bought and sold to in- 
crease his income hut wJiether he did so with a 
view to gain his livelihood. 



In Be : 
Bankbxtptcy L. and J. B. 



-Of Counsel for Bankrupts. 
Bankrupts* Attorney. 
•Of Counsel for A<Uer. 
Attorney for same. 



Ibth June 1868. 



In presence of my Order of the (Suprà^ Page) 
Adler proceeded with his proof to establish the 
fact alleged by him that the Bankrupts were 
not traders at the date of the adjudication of 
Bankruptcy complained of, which he moved, 
should be set aside and annulled with costs 
against the contesting parties. 

The Bankrupts were both examined by B. 
LscLBzio, Junior, on behalf of Adler, after which 
it was argued that it clearly appeared from the 
statements of Bankrupts that the general des- 
cription of traders assumed by the Brothers B. • 
was not satisfied, because there was not both a 
buying and selling with the view of getting a 
living. 

The 6. purchased a forest land, with the view 
of felling and selling the timber, it is true, bttt 
did not purchase the standing timber for the pur- 
pose of felling and selling it to any stranger who 
might apply to them to be supplied with tiie 
commodity in which they were about to deal, 
thereby to gain their livelihood, but with the sole 
view of increasing their income. Though they 
may have sold timber, for one or more peraons 
on commission, yet. whether or not a person is a 
trader does not depend upon his occasionally de« 
ing acts of trading, but upon the intention ge- 
nerally so to get a living. The sale on com- 
mission had no other object in view than facili- 
tating the sale of the produce of their own forest, 
thereby to increase their income, and as the usual 
mode of enjoying the land and forest, but not 
for getting a living. 

It was therefore inferred that the adjudication 
of Bankruptcy complained of was bad in law, the 
B. having been proved not to have been traders 
within the meaning of the Bankruptcy Ordinance 
at the date of such adjudication. 

The reply of L. Bovillabd, on behalf of the 
Bankrupts rested on the difference existing be^ 
tween the last paragraph of Art. 20 of the Colo- 
nial Bankruptcy Ordinance and the last paragraph 
of Section 65 of the English Statute. That the 
fact of the B. having sold, not only the produce of 
their forest, but haviog undertaken, on Commis- 
sion, the sale of the timber of other parties to 
any person who might and did apply^ to them, is 
full and satisfactory evidence of their intention to 

fain a living by their timber trade ; and not only 
ave they sold timber on Commission, but their 
answers show that they had purchased from other 
parties timber which they subsequently sold along 
with the produce of their forest. A further evi- 
dence of their intention to trade generally, is the 
License which they have taken out. 

JUDGMENT. 

The true criterion to decide the question of 
trading is not whether the party bought and sold 
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to increase his income but whether he did so 
with a view to gain his livelihood (Shrlf, Bank, 
Law, Sect. 65, p. 06) ; and whether or not a per- 
son is a trader does not depend upon his oeca' 
sionaUy doing acts of trading but upon the inten- 
Hon generally so to get a living (Shelt, p. 65). 

Now, what was the int -ntion of the Brothers 
B. in purchflsiog the estate Mont Blanc, We 
purchased Mont Blanc to speculate in timber 
says L. B. R/ speculation in timber, I mean 
buying timber to resell it ; but as the proprietor 
would not sell the timber without the land we 
were obliged to buy them both. Long after having 
purchased the property, the idea of planting 
canes, occurred to us. We did not plant canes ; 
after clearing part of the forest, we planted some 
maize. Further on, the said L. B. tells us that the 
sum of |$'2d.d0 is au account of one Goorachee, for 
wood purchased for resale ; again, Hiiy's account 
of $l04iA2, is for wood which we used to fell on 
commission. In support of their intention of 
generally dealing in timber, they put in a License 
taken out by them as timber merchants in Pavil- 
lon street, in Town. 

There have been adduced in evidence orders for 
timber not only from Adler, but from one Evre- 
mont whose account with B. Brothers was dis- 
charged by £. Hart. 

The statements of L. B., were not rebutted, 
and the several documents tendered are, in my 
opinion, so many proofs that B. Brothers did not 
boy and sell the timber from Mont Blanc, and 
other timber, merely to inarease their income, but 
that they did so, with a view to gain their liveli- 
hood by such buying and selling. 

I, accordingly, sustain the adjudication made in 
this case, with costs against £. Adler. 



SVPREHK COURT. 



Saibtb-abbét, — Evaluation froyisoibe des 
cbéakces nôk liquides. 

Si la crêcmee ^pov/r laquelle un créancier demande 
au Juge la permission de saisir arrêter les som- 
mes dues par des tiers à son débiteur, n*est pas li- 
qwtide, revaluation provisoire en sera faite par le 
Juge, à peine de nullité de la saisie-arrêt. 



BOULANGER,— Plaintiff, 



versus 



/Lttachmekt, — Provisional valuation op un- 
i«tquidated claims. 

Where a creditor whose claim is unliquidated, ;prays 
for a Judge* s Order authorizing him to attach 
between the hajids of third parties any suni due 
to his debtor, such Judge^s Order must set a pro- 
TÀmxmioX valuation upon the claim under pain of 
ivMity of the notice of attachment. 



BOSTAND,— Defendant, 



Before : 

The Honorable Mr. Justice Bestel, and 
The Honorable Mr. Justice Colin. 



E. J. Leclez^o,- 
Q-. A. Bitter, - 

Q-. Q-UIBEBT, - 

E. DuvrviER, - 



-Of Counsel for Plaintiff. 
-Plaintiff^B Attorney. 
-Of Counsel for Defendant. 
•Defendant's Attorney. 



2SrdJune 1868. 

♦ • 

On the 9th April 1868, Boulanger, the Plain- 
tiff, applied to the Judge in Chambers for leave 
to attach, in the hands of third parties, certain 
sums of money belonging \o Bostand, the Defen- 
dant, when the Plaintiff alleged to be his debtor. 
The application was supported by an affidavit in 
which Boulanger had sworn and in which it was 
asserted that Rostand was indebted to Boulanger 
in upwards of ;^15,000. 

The Order was granted, the attachment was 
lodged on the 15th April 1868, and on the 22nd 
April, the Plaintiff served his Order to shew 
cause why the attachment should not be declared 
good and valid ; on its return .the Defendant ob- 
jected to the application, and the matter was re- 
ferred to the Court. • 

When the cause came on for hearing, Gt, Gui- 
BERT, for the Defendant, objected to the applica- 
tion, on two grounds : let That the notice served 
upon the Defendant had been served after the 
delay traced out by Art. 563 Code Civil Proc, 
and was not valid. The article enacts that such 
notice shall be served '* dans la huitaine " which 
means within the week ; the day à quo and the 
day ad quern being included within the eight days. 

2ndly. That by Are. 659. Code Civil Proc, the 
Order allowing the attachment should specify, 
under pain of nullity, the exact aoiount for which 
the attachment is granted, when the creditor's 
claim is liquidated and determined. 

£. LEOLizio, Junior, for the Plaintiff, answer- 
ed : That by the Bules of Court, the day à quo is 
always excepted from the number of days allow- 
ed, whilst the day ad quern is included ; and this 
was done mainly to obviate the constant difficul- 
ties that arose whenever the vague expression 
^* la huitaine," was used by the Code of Civil 
Proc : That even without having recourse to the 
Rules of Court which are, however, very precise, 
the authorities are at variance as to the reading 
to be given to the words " la huitaine " as applied 
to the article. 

As to the second point, it is no where stated 
that the Judge's Order must mention the sum for 
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which the attachment is granted ; it is sufficient 
if there be a reference to the eiact sum which is 
mentioned somewhere ; here the Order issued 
upon reading the affidavit which mentions a sum. 

JUDGMENT. 

Art. 559 of the Code of Civil Procedure lays 
down the law that the Order allowing an attach- 
ment to be lodged under pain of nullity should 
set a provisional valuation upon the claim for 
which such attachment issues if such claim be 
unliquidated ; and the reason of this enactment 
is clear ; no one has the right to attach, and 
thereby lock up, it may be for an indefinite peri- 
od, monies belonging to his debtor, of greater 
Itmount than the debt due to himself. 

There is no difficulty when the amount of such 
debt is determined and stated ; but when a case 
arises when such amount has not yet been stated 
and finally determined, but when an attachment 
should nevertheless issue, in such a cas0 the 
law requires whilst protecting the creditor's 
rights, that the debtor's property should not be 
wantonly dealt with or recklessly withdrawn from 
Buch debtor's absolute management. 

It requires,therefore»that the Judge should then 
value the creditor's as yet unliquidated claim and 
allow the attachment for so much. In this case 
the Order allowing the attachment has set no ap- 
proiimative valuation on Boulanger's claim which 
js admitted to be as yet undetermined. 

A priori the attachment would be null ; but 
it was argued, and very properly argued, that the 
law does not require the valuation to be set in 
precise terms, and that if the amount for which 
the attachment goes can be gathered from some 
other part of the application to the Judge, and 
the Order be connected with such other part of 
the application, the object of the law would have 
been fulfilled. 

There is no doubt as to this, provided the 
Order does, in some way or other, show such con- 
nection, and make it clear for what precise sum 
the attachment is allowed, although this be 
nob done HUeris verbis ; provided in short that 
the Order does not enunciate directly or indirectly 
the sum, to secure which, the attachment may 
issue. 

If the application, for instance, were to obtain 
an Order of attachment to secure a sum of ;$[1000, 
and the Order granted leave to attach so as to 
secure the sum ''mentioned in the application," 
— ^there is an immediate connexity between the 
application and the Order; from both combined it 
is evident that the Order allows an attachment to 
aecure ^ 1,000, and no more. This is the law 
laid down in the case of Lequeux by the Chur de 
JDcMd ; (S.V. 80. 2. 298.)" and very properly so; 
for unless the law requires certain specific terms 
to be used which terms carry a distinct specific 
meaning, the duty of the Court is not to extend 
the already wide field of nullities, but to see that 
the enactments of the law are c&rried out in the 
spirit of the law. 



In this case, the affidavit, it is true, states that / 



Boulange? is a creditor of upwards of £ 15,000» 
but neither does the Prœcipe, nor the Order 
set an approximate valuation on the claim ; nor 
does it adopt Boulanger's own valuation ; it en- 
unciates nothing ; it neither sa^s : '' let the at» 
taehment issue for the sum specified in the appli- 
cation or the affidavit " ; the object of the law \m 
not satisfied ; the attachment might issue to lock 
up any sum of money ; there is no restriction» and 
without at all militating against the Decision we 
have cited above, with which we entirely concur, 
we mu9t hold that as the law requires a proYi- 
sional valuation to be set by the Judge npon the 
creditor's unliquidated claim, as this was not in&- 
possible or unpracticable, and as a matter of fact, 
this was not done directly or indirectly, the at- 
tachment cannot stand* 

We do not think it necessary to examine ints 
the mere technical point suggested by the fiiat 
objection, as the second point carries the eaae. 
We shall, therefore, set aside the three attach- 
ments lodged by Boulanger ; but as it is a case 
prima impressUms and does not touch in any way 
the merits of the case, we shall let each party to 
pay his own costs. 



BANRRDPTCT CODBT: 



Faillite, — Liybbs,— Signàtube db Goicflat- 

SAf7CS, — PbBFEBBKCBS. 



BA2ÎKBUPTCT,— BoOKS, — AcCOHHOnATIOK 

Bills, — ^Uvdve Febfebri^cb. 



In re 
BANKBTJPTCY MOBILLION, 



Before ; 
The Hon. Mr. Justice Bestel, Commissioner. 



E. DucBAY for Bankrupt. 



The application by Morillion for a certificate 
was opposed by the Official and Creditors' asaiff- 
nees, on several grounds. 1 o. Absence of boo£i 
originally, and the existence of books a short 
time only, before Bankruptcy. 2o. The issuing 
of bills not for the purposes of his trade, but for 
the accomodation of certain friends, do. Undae 
preference to one of his creditors. 

The original absence of books is recognised hj 
the Bankrupt who, in like manner, acknowledges 
to his having gone on without any books until 
about a couple of years before Bankruptcy ; and 
his reason for such a departure from the com- 
mercial law was that he purchased and sold for 
cash up to the time of his commencing book 
keeping. 
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Bat unleM the original absence of books were 
the result of an intent on the part of Bankrupt to 
defraud his creditors, I should have no warrant in 
law to refuse the Bankrupt his certificate. 

The absence of any* such ^intention dearly 
arisea from the reason assigned by Bankrupt viss : 
that he (originally) purchased and sold for cash. 

There being no evidence to disprove the sworn 
to ready a cash transactions of Bankrupt, I am 
bound to give the latter credit for having spoken 
truth on this bead and to abstain refusing him 
the certificate prayed for, on the ground of the 
original absence of books. 

The 2nd ground of opposition was the Bank- 
rupt having drawn bills not for the purposes of 
his own trade but for the accomodation of certain 
friends who, bj their failure in taking up the 
Bills at their maturity, made it imperative on the 
Bankrupt to do so to the impoverishment of his 
own estate, to the prejudice of his own immediate 
creditors and for valuable consideration. 

But those accommodation Bills are no where 
considered as a sufficient reason for the refusal 
of a certificate ; " For, the holder ot a bill of this 
** description who has, bona fide, given a valuable 
*^ consideration is not afiected by the want of, 
" consideration between the other parties, " on 
the one hand ; (Dbacok's Bahkmptojf Law p.279) 
and on the other hand, unless these bills were 
^Ten in a state of insolvency and in contempla- 
tion of Bankruptcy, I find no provision in the 
law Bubjectiog the Bankrupt to the deprivation of 
a certificate on the mere ground of his having 
given accommodation bills to a fellow ^der. No 
evidence has been laid before the Court of the 
Bankrupt being an insolvent at the date of the 
accommodation bills refered to, and that be then 
contemplated Bankruptcy. 

This 2nd ground of objection is therefore, of 
itself, insufficient for the refusal, on my part, of 
the certificate asked for at my hands. I have 
next to enquire into the worth of the 3rd objec- 
tion resting on the undue preference alleged to 
have been shewn to me of Bankrupt creditors. 

"The promissory note in the bands of Pi tray." 
said the Bankrupt, '* is a renewal ot a previous 
" one. I gave Pitray the last promissory note 
" on 12th April last. The first bill had not come 
to maturity when I gave to Pitray the 2nd bill 
" in renewal. I gave Pitray a mortgage, in gua- 
*' rontee, for the payment of the bill, on the I7th 
" April bst." 

I consented to the mortgage on 12th April, 
signed the deed on the 17th, and on the SQth of 
the same month I filed a petition for an arrange- 
ment. 

From the Bankrupt's statement we gather : 
lo. That the bill in renewal was t^iven before the 
maturity of the original bill ; 2ndly. That though 
he had consented to a mortgage in favor of Pitray 
OD the 12th April last, yet he only signed the 
deed of mortgage on the 17th April* that is one 
day after the protest of the 16th April, and a 
few days after, that is on the 30th April, Bank- 



rupt filed a petition for an arrangement with his 
creditors, on the failure of which the petitioner 
was made a Bankrupt by the Court, on the 27th 
May 1867. 

Does it necessarily follow from the fact of the 
mortgage having preceded by a few days only the 
adjudication of Bankruptcy pronounced against 
Morillion, that such mortgage is null and void as 
to the creditors of Bankrupt, because of the un- 
due preference alleged to have been given to Pi- 
tray by the . Bankrupt, to the prejudice of the 
mass of his creditors ? 

" To constitute a fraudulent preference, two 
things must concur : 1st, Insolvency in the trad- 
er," as in this case, and2ndly & voluntary payment 
or transfer by him. (Shelfûbd p. 229 sec. 2.) 
To defeat a payment or transfer ( and I may add 
a mortgage ) made to a creditos, the assignees 
must shew it to be fraudulent as against the body 
of creditors, bj proving it to be voluntary on the 
part of the Bankrupt and in contemplation of his 
Bankruptcy ; and if it is made in consequence of 
the act of the creditor, it is not voluntary. 

A payment is voluntary when it originates/rom 
the Bankrupt, himself; but if a creditor demand 
payment {afortioriy a security) pressure is not ne* 
cessary on his part to take it out of the class of 
voluntary payment (Shelfobd. p. 233.) The 
objection of fraudulent preference does not apply 
when the act doue is occasioned by the threat or 
even the mistaken apprehension of legal proceed- 
ings whether civil or criminal, or upon the prtf«- 
sme and application of the creditor. A demand 
of a debt not yet due has the same effect." (Seel- 
EOKD p. 234.82. Sec. 133.) 

. I have before me one of the requisites of an 
j undue preference, viz ; Insolvency : but where is 
the proof that the then Insolvent gave the mort- 
gage, the validity of which is now disputed, in 
contemplation of his Bankruptcy ? If the demand of 
a debt not yet due has the same effect as pressure 
or application ( f the creditor, -may not the Bank- 
rupt's assent to Pitray 's wishes for additional se- 
curity before maturity of his bill, have been given 
not in contenoplation of Bankruptcy but with the 
sole view of avoiding it ? 

If it is clear that the 2nd requisite for an un- 
due preference does not exist, and that the ob- 
jection of fraudulent preference does not and 
cannot apply, it necessarily follows that the certi- 
ficate prayed for is not to be refused on that 
ground. 

Whether the several grounds of objection be 
considered separately .or jointly, the result will 
be the same, it is true ; but the one and all can- 
not but greatly influence the class of certificate 
to be allowed and the conditions, if any, to be 
attached to it. 

The careless, if not fraudulent manner, in 
which the Bankrupt has been conducting his 
business ; his wilful, if not fraudulent departure 
from the law, ought not, however, to pass unnoti- 
ced and unreproved by the Court. * 

To this end, I shall allow the Bankrupt 
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certificate of the 3rd class, only, to be Buapended 
for 6 calendar months, with the withdrawal, in 
the meanwhile, of the protection of the Conrt. 



SDPRDB OODBT, 



Appel d'w Jugimeztt bu Mabteb, — ^DIelais. 

lé* Acte â^appel d^un Jtigement du Master doU être 
signifié et déposé au Qreffe dans les huit jours du 
Jugementf^ion compris le jour du Jugement. 



Appeal fbom a Judgment op the Mabteb. — 
Delays. • 

The fiivng of the appeal from a Judgment of the 
Master should be made within the delay allowed 
far the service of tlie notice with SummonSy viz : 
eight days, exclusive of the first doAf, thai is the 
day on which the Order was made. 



DUCEAT & OBS,— Appellants, 



versus 



LECLËZIO & OBS,— Bespondents. 



Before : 

His Honor N. O. Bestel Eirst Puisne Judge, and 
His Honor G-. B. GoLnr Second Puisne Judge. 



Hon. L. Abxatjd,- 

E. DuCEAT, 

E. J. Leclezio, - 
E. Leclezio, 



•Of Counsel for Appellants. 
-Appellant's Attorney. 
•Of Counsel for Bespondents. 
-Bespondent's Attorney. 



2Srd June 1868. 



On this Appeal from the Decision of the Mas- 
ter, of the 29th May now last past, in the matter 
of the "Ordre" Boss Belle being called for hearing : 

E Leclezio, of Connsel for the Bespondents, 
objected to the admissibility of the appeal on 
the ground of its being too late. 

The Counsel of the other Bespondents joined 
in the objection raised by Leclezio. 

In support of this objection, Leclezio referred 
to Rule 167 of the Hules of the Court which 
after establishing the right of appeal, within 
" 8 days, " in favor of a party dissatisfied with a 
Beport or Decision of the Master, traces out in 
its second part the formalities of such appeal. 

The Bule says that ^ such appeal " shall he hy 
infiUee with swrnmom to be seryed on the opposite 



party or parties Aa, and filed in the Registry of 
the Supreme Court wUhim the êoid 8 dags (ailov. 
ed by the former part of the same Role for sp» 
peal.) 

The delay fixed ' for the aerrice of the notiee 
with summons and for filing the appeal intimated 
to the other party or parties br the notice is bat 
one and the same. The appeal shall be by notics 
Aa., andfiledy that is and shmU be filed within the 
said 8 days. 

Nay, said the Hokosabls Abhaud and the 
Counsel of the several other appellants who joio- 
ed him in his answer to Lbclseio's arguments, 
by extending the imperatiye auxiliary shall to 
the filing of the appeal, which at first sig^t ap- 
pears to be the most natural reading of the BuJe^ 
it would necessarily follow that, in fact, the de- 
lay of 8 days, allowed for the appeal by the lit 
part of the Rule, would be taken away from tho 
Appellants, if the filing were requirod to take 
place within the 8 days allowed for the service of 
the notice with summons. This would be but un- 
just and illegal. Having 8 tlays to file, he moit 
enjoy the full delay allowed. 

The only mode of obviating such a violation of 
the first part of the Bule was bj giving to the 
second part of the same Bule the constroctioa 
adopted by the appellants vis^ : that the notice 
wiih summons must and shall be served within the 
8 days allowed. This done the Appeal shall be 
filed subsequently and as soon as practicabls 
within a reasonable time before trial. 

The essential point of any Appeal is that the 
opposite party be made aware of the dissatiflfiie- 
tion of the Appellant with the Decision com- 
plained of, and of his reasons of dissatisftction, lo 
that he do abstain from carryin|^ into execution 
the OMer or Decision made or giveo in his favor 
by the Master. The filing of the Appeal is mere 
matter of form. Nothing more than the mere 
deposit, at the Begistry, of the Notice already 
served, which may be done at any reasooable 
time ' before the return day of the nolice with 
summons. 

JUDGMENT. 

The Rule 169, oiw which the whole argument 
turned» was framed by the Judges with the ap- 
proval of the Profession. The Draft Rale was 
submitted not to the whole of the Profession,it îê 
true, but to the Seniors in the 2 branches thereof. 
It was on their approval of the Draft that the 
proposed Bule was turned into the Bule of Court 
now commented upon. 

It is deeply to be regretted that the difficulty 
now pointed out should not then have presented 
itself to the mind of the Bar and Judges, as a 
slight change in the wording of the Bule might 
have obviated the doubt now said t) arise from 
the wording of the Bule. 

The Bulee 03 the same subject matter, of an 
earlier date, are silent on the j^^»?t^ of the appeali 
and merely required that the party dissatisfied 
should, within 8 days from ths date of the Otàffj^ 
come into Court by notiee with summons setted 
on the adverse partv within a reasonahle time 
before the sittins: of tLe Court at which the sum- 
mons is returnable. (Bule 128). 
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Rule 148 required that a party dissatisfied 
ahouldy wUMh the delay of 8 days from the date 
of the Order, appeal therefrom,* and in such case 
such party should bring the matter before the 
Court, by motion, within 4 days from the date of 
the Order. 

Eiperieoce having shewn the inconyenience of 
thoae short delays of 8 and 4 days, on the one 
band, and on the other that no doubt should arise 
as to the reasonableness of the delay in the serTice 
of the notice with summons, the original delay 
of 8 days fixed by Rule 128 was restored by Rule 
167 now criticised, which, at the same time, ad- 
ded tke formality of filing the appeal for the pur- 
poœ of avoiding the evils which had or might 
hare arisen under Rules 128 and 143 ; and, again, 
in order that the Registrar of the Court, for 
greater ezpeditiousness, should set down the Ap* 
peal on the Cause-paper of the nearest Courtday, 
after the filing of the appeal, that it might be 
dealt with by the Court as early as possible so as 
i4f impede as little as possible the speedy admi- 
nistration of Justice. 

Were the construction put on by the Appel- 
lants to be sanctioned by the Court, the evils 
which existed or were apprehended under Rules 
128 and 148, sought to be cured by the present 
Bale 167, would necessarily present themselves 
to the great hiaderance of a speedy and cheap 
administration of Justice. 

Under these circumstances the Court is of opi- 
nion that it cannot do better than to adhere to 
the construction which has invariably been put 
upon this Rule which appears to. us to be in per- 
fect consistency with Rule 84, vUs : that the filing 
<^the appeal should be made within the delay 
allowed for the service of the notice with sum- 
mons, viz : 8 days, exclusive of the 1st day, that is 
the day on which the Order was made. 

In this case the Master's Order was made on 
29th May last. The appeal was filed in the Re- 
gistry of the Court on the 8th June instant, that 
is on the 10th day. 

Dxcluding the let day. that is the day on 
which Judgment was made ( 29th May ), and in- 
dading the last dsy, the 8th, as directed by Rule 
84^ the Appenl proves to have been filed two days 
later than it ought to have been. 

Such being the case, the Court cannot do other- 
wise than to dismiss the appeal, which is done 
accordingly, with costs. 



SITREHE COURT. 



Bail, — ^Rkkotjtbllekbkt, — Tacite BEcoin)xrc- 
Tiojr. 

Iiorsqu^tl a été convenu que le bailleur serait tenu^ à 
VtJppiraUon du baU, de donner la préférence ati, 
prenew, à prix égat^ ce dernier ne peut user de 
ce droit ^il n'a point répondu dans un délai eon- 
venahïe à la notification qui lui a été faite du 
nousfeau prix offhi au bailleur. 



l 



Lease, — ^Renewal thbbeof, — " Tacite Recok- 

nUCTlOH." 

Where it has been agreed that thç lessee should have 
the right, at the end ofihe lease, to renew the satne 
at the price offered to the lessor by any third 
party, and where such priée having been duly 
notified to the lessee the latter made no answer 
thereto within a reasonable delay; the Court 
ruled that the lessee had lost the right of claiming 

-*> any right of renewing tJte lease. 



WIDOAV RAULT à OEs,-Plaintiffs, 



versus 



MILLIEN & AKOB,— Defendants. 



Before : 

His Honor Mr Justice Bestel, and 
His Honor Mr Justice Coldt. 



A. Leoall, 

E. DUYITIEB, - 
£. J. LECLtZtO,- 

V. BouLiJ, 



-Of Counsel for Plaintiifti. 
-Plaintiffs* Attorney. 
-Of Counsel for Defendants. 
-Defendants' Attorney. 



2Brd June 1868. 



By a notarial instrument of the 30th Angnst 
1861, duly registered, the Plaintiffs leased to the 
Defendants a certain portion of land of 107 acres 
situate at Grand Port near Mahebourg, and 
forming part and parcel of their estate ^' Les 
Délices ** for fijre consecutive years, the said lease 
to bogib on the Ist June 1861 ending on 1st 
June 1866. The rent was to be $^ per acre per 
annum or j[600 per annum, payable quarterly. 

It was further stipulated that " Dans le cas 
oil à l'expiration du présent bail, les bailleurs 
jugeraient à propos de donner à bail les mêmes 
terres, ils seront tenus d'en donner la préférence 
à prix égal aux preneurs." 

" Dans le cas où, à l'expiration du bail» les 
preneurs auraient sur les terres des plantations 
qui ne seraient pas bonnes a être coupées, les pre- 
neurs auraient le droit de proroger le bail du 
temps qui serait nécessaire pour faire leur coupe, 
à la charge de payer la partie proportionnelle du 
prix qui serait alors due." 

The lessees enjoyed the land up to the 1st June 
1866 when the lease was to come to an end* 
But before the Ist June, that is on the 28rd May 
1866, the Plaintiffs, in performance of their uiu 
dertaking to the Defendants, required and sum- 
moned the latter within 48 hours from the ser- 
vice of the notice upon them to make known to 
Plaintiffs whether they intended to renew on the 
1st day of June 1866, and at the yearly rate of 
$\2 per acre, the lease of the 30th August 1861, 
then existing] between parties, inasmuch as a 
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tender of the yearly sam of ;$[12 per annum per 
acre bad been made to Plaintiffs, at which rate, 
the preference would be acquired to Defendants ; 
otherwise they, the Defendants, were to take the 
necessary steps to make their crop within a rea- 
sonable delay, in order to quit and give posses. 
Bion of the said land to the Plaintiffs at the end 
of the lease. 

The lessees remaining; silent, on the 14th 
February 1867 a new notice had to be and was 
served upon the Defendants at the request of 
Plaintiffs complaining that up to the last men- 
tioned day they had not complied with the pre- 
vious notice of the 23rd March 1866 and had 
taken no steps either to inform the lessors whe- 
ther they, the Defendants, intended to continue 
the lease at the rate of ^12 per acre per annum 
or whether they would prorogue the same for a 
time necessary for their crop, the Plaintiffs at the 
sa roe time protesting against any new plantations 
being made on the land whereof the lease had 
expired, and requiring the Defendants to quit 
and leave the premises on the 1st March 1867. 

The threats contained in this last summons 
prevailed on the Defendants, at last, to return 
an answer to the Plairt tiffs on the 26th February 
1867, whereby the Plaintiffs are told that the 
existence, upon the land leased, of a certain 
quantity of canes which would be fit for 
cutting only at the end of the crop 1867 to 
1868 they, the Defendants, availing themselves of 
the aforecited clauses c^ the aforesaid lease pro- 
longed the same to the time necessary for cutting 
the canes on the said land up to the end of the 
next crop 1867 to 1868 to the knowledge and 
with the consent of the Plaintiffd who up to the 
30th November 1 866 had received the rent for 
the said land. The notice goes on tendering SlO 
rent per acre per annum for the land and re- 
quires of Plaintiffs, in case of any higher offer, 
from any other party, that notice of such higher 
offer be converyed to them so as to secure to 
them, the Defendants, the preference to which 
they are entitled by the lease, should they deem- 
fit to hold the land at a similarly higher rent. 

But before the above answer of the Defendants 
to Plaintiffâ* notice and summons, the Plaintiff 
having allowed the Defendants ample time for 
cutting their canes, had leased the land to A. 
Bocbecouste at an annual rent of^JflO per acre 
with the promise of delivery of the land in the 
month of March following (1867). 

This, however they were prevented from doing 
through the unwillingness of Defendants to give 
up the land which they are still withholding from 
the Plaintiffs. 

Are the Defendants warranted in so witholding 
the land from the Plaintiffs P The latter say nay, 
whilst the former say yea, basing their asser- 
tion on that clause of the lease which provided 
that the lessees should have the right of con- 
tinuing their possession of the land for -'le temps 
qui serait nécessaire pour faire leur coupe, à la 
charge de payer la partie proportionnelle du pris 
qui serait alors due." Their canes not being fit 
for cutting on 1st June 1866, date of the expira- 
tion of the lease, they, say the Defendants, were 
obliged to leave them uncut until the following 



crop 1867 to 1868 ; and that there wss an eri- 
dent advantage i^ so doing is shewn, say the De- 
fendants, again, by the fact that those very canei 
burnt in February 1866 yielded as mudiasSG 
bags of vesou sugar and 23 bags of syrup togir. 

The answer of Plaintiffs was that the eanet 
allowed to stand for the following crop were bot 
very secondary canes ; 3rd Rattoons eaten op by 
borers, requiring immediate cutting at the latot 
in December 1866 or January 1867, as shewn by 
the depositions of Etocbecouste, Morin and other 
witnesses. 

The only and tme reason, say the Plaintiii, 
for allowing such inferior canes to remain on tbe 
ground was the wish, on the part of Defeadinti^ 
to perpetuate themselves in the enjoyment of the 
land highly valued by them, unwilling as thef 
VI ere, however, to pay the higher rent of ;J 10 per • 
acre per annum, which they, at last, one yey af- 
ter, resolved upon tendering for the porpoee of 
securing to themselves the preference coveniat* 
ed for in the lease. But this tender coming as it 
did at so late an hour ought to be no bar to the 
Plaintiffs' action in cancellaliioa of lease and in 
damages for the undue over holding of the Und 
by the Defendants. 

JUDGMENT^. 

The Plaintiffs appear to us to have strietly ad- 
hered to their contract with the Defendants in 
p;iving them notice on 30th May 1866 of their 
intention to go on leasing the ground then rest- 
ed by Defendants and calling upon them to say 
whether they intended to renew or not the lene 
which was abunt to expire on 1st June 1866. 

The Defendants ought to have made known to 
the Plaintiffs, within a reasonable time, their in- 
tention of renewing their lease for any given 
shorter or longer space of time, if not at $\^> *t 
least at 10. Telling us that they made no earlier 
answer as to their intention of renewing the lease 
at the rate of $10 per acre per annum, becaofle 
they had not been madt« acquainted by the Plain- 
tiffs with Bochecouate's offer of similar sum, is 
but a poor excuse for having returned so late an 
answer to Plaintiffs' notice and summons. A si- 
milar but earlier answer as that made by De- 
fendants would have deterred the Plaintiffs from 
leasing tbe land to Bochecouste without previous 
notice to Defendants, and would not have ex- 
posed Plaintiffs to an action in damages from 
Bochecouste, should the latter insist upon main- 
tenance of his lease. 

The Court, therefore, orders the Defendants 
jointly and severally, at once and fortwitb, ta 
give up aud surrender to the Plaintiffs the afore- 
said one hundred acres of land lately leased by 
the Defendants, as aforesaid ; and further, orders 
that (he sura of two hundred dollars be paid by 
Defendants to Plaintiffs for rent at the rate of 
^6 per acre per annum from the 30th November 
1867 up to the Slet March 1868 (the utmojt 
limit when the canes which were burnt on the 
8th February 1868 were manipulated very soon 
after.) And that the sum of one thousand tro 
hundred and thirty dollars and forty cents be aao 
paid by the said Defendants to Plaintiffs fof »«^* 
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at the rate of ;$10 per acre per annum from and 
after the Slat March now last past up to this date ; 
and that the Defendants do pay to the Flaintiii^ 
rent at the rate of ;^L0 per acre per annum from 
this day up to the delivery of the land hack to 
its owners. 

Costs againei Defendants. 



BANKRDPTCI COURT. 



Faillite, — Bail, — Pbitilége,— Frais, — Geks 

DE Sebyice. 

Im criance privilégiée du propriétaire eat une eré" 
once en dehors de lafaiÛiéedu heataire, elle n^ est 
pas sowïïUse à la formalité de V affirmation de la 
ténUcaUon exigée pour les créances ordinaires, 
EUe prime le privilege des gens de service, mais 
eUe est primée elle même par les frais de Justice, 



Baitkbuptcy, — Peivilege, — Costs, — Mastebs 
Aim Sebyavts» — Labobebs AiroWoBKHEy. 

Xhe privileged daim of the landlord is not suh^ 
milted to the usual formalities of claims in hank' 
ruptcy. . The landlord is bound to prove only for 
ths overplus of ike rent due and for which the 
distress shall not he available. 

The landlord's claim is to rank before the wages of 
workmen and laborers, hut after the costs of the 
assignees and their Attorney for the winding up 
of the Estate. 



In re: 
BANKRUPTCY L. A, MAO BEL, 

9- 



Before : 
His Honor Mr. Justice Bbstel. 



Li BOUILLABB/ 
V BOTJLLi, 

0, Guibebt, 
J. Guibebt, 



Of Counsel for Oausserau. 
-Attorney for same. 
-Of Counsel for Assignees Mau 
-Attorney for same. [rel. 



23rd June 1868. 



A motion was made ii^ this cause by the Bank- 
rupt's Landlord for payment of the sum of 
jll»494,8dc. for Bent due by preference to the 
creditors of the Bankruptcy. 

This motion was resisted on several grounds : 

lo. It was cobtended that the sum of $42,27c. 
for costs included in the amount of $l,4&^fiBc. 



and referred to in Gausseran*8 affidavit, being 
costs posterior to the issuing of the Fiat ought 
not to be allowed. 

I am id a position to deal with this objection. 
On reference to the Becord on the action direc- 
ted in the Supreme Court of this Colony, by 
Gausseran, in payment of rent, against Maurel, 
I find this entry under date of the 16th April 
last : ''Judgment for Plaintiff in the sum of £900 
with interest at 12, and costs up to the 7th day 
of April, Hate of the adjudication of Bankruptcy 
of Defendant.*' 

• 

Those costs, only, which had been incurred up 
to the 7th April having been allowed by the Su- 
preme Court, the Judgment of which the com- 
missioner is bound simply to obey, it necessarily 
follows that all costs subsequent to that date, 7th 
April, are not to be allowed. The sum of $42,27c. 
claimed by privilege, having been made posterior 
to the Teh April, cannot, therefore, be allowed. 

On this head Gausseran shall take nothing by 
his motion. 

He is therefore entitled to lo. the ;$[900 allo- 
wed him by the Judgment of the Supreme Court, 
plus $d for interest at the rate of 12 0(0 : ano- 
ther sum of $99^56 c. for ciJsts of suit allowed to 
him up to the 7th April last past, date of the fil- 
ing of the Petition in Bankruptcy, and the sum of 
$4ê50 for 3 months additional Bent, giving a total 
of $1,452,56 

But it was contended that Gausseran was not 
entitled to that amount by preference to the 
following Creditor, viz lo. The official assignee 
and his Solicitor, the costs incurred by them 
having been incurred for the benefit of all par- 
ties interested, including even the landlord ; and 
2o. to the ''employés" of the Bankrupt whose 

Çrivilege is preferable to that of the landlord. 
*here is no doubt that all Judicial costs in- 
curred by the Official assignee and his solicitor 
for the winding up of a Bankruptcy have the 
preference over every other claim and must be 
first satisfied before any portion of the assets be 
applied to the satisfaction of any other debt. 

If I am to judge of the rank to be assigned to 
the privilege of the '* employés " and to that of 
the landlord by the position they occupy in the 
Bankruptcy Ordinance. I should say that the 
preference is due to the landlord's privilege which 
18 mentioned in Art, 70, whereas that of the 
laborer snd workmen is to be found in a subse- 
quent Art. 108 ot the Ordinance. 

In like manner, on reference to the Civil Code, 
'* Des privileges sur certains meubles, " Art. 
2,102,^1 find the landlord occupying the )st 
rank amongst the *^ privilégiés, les frais faits pour 
la conservation de la chose " occupying the drd 
rank only ; and I further read in the annotations 
of GiLBBBT, on the above cited Art. No. 47, the 
following note : (47) •* Faillite du Preneur, " 

" La créance privilégiée du propriétaire est 
une créance en dehors de la faillite du locataire ; 
elle n'est pas soumise à la formalité de l'affirma- 
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tion et de la yérificatioa exigée pour les créances 
ordinaires " (ltow : sir : til, 46*2-438). 

Our Article 70, Bankruptcy Ordinance, so far 
tallies with that opinion of the '' Cour de Ljou, " 
as it makes it obligatory on the landlord to pro- 
ve for the overplus, only, of the Rent due, and 
for which the distress shall not be available. 

The first rank having been assigned by Article 
2,102 to the privilege of the landlord, our Bank- 
ruptcy Ordinance requiring from the landlord 
that he should prove for the overplus, only, of the 
rent due and for which the distress is not availa* 
ble, my Judgment is that the costs incurred by 
the official assignee and Solictor be paid first, 
and that, oat of the surplus, the landlord do re- 
ceive the sum total of ,^1,452-56 being the 
amount allowed by the Judgment of the Supreme 
Court. 

^^osts of motion against Gausseran. 



SUPREME COCBT. 



PABTAaE,— SUBEOGÉ-TUTEITH, — AvOTnÊ. 



PaBTITIOK,— SuB-GUABDIAy, — ^AtTOBNET. 



BEGUmOT,— Plaintiff. 



versus 



BJEGTJINOT Ain) Obs.,— Defendants. 



Before ; 

His Honor the Chief Judge and 
His Honor Mr. JrsTiCE Bestex. 



E. Leclezio JxTNiOB, Esqro., Acting Substitute 
Procureur and Advocate General. 



5f7i August ISeS. 

The Court on the report of the Acting Subs- 
titute Procureur General, altho* there was no- 
thing amiss in this particular case, took occasion 
to express its disapprobation of a sub-guardian 
of a minor interested in the succession, acting 
at the same time as Attorney for one of the par- 
ties in the case. 



SUPBEHE COFBT. 



BéPABATioxs fIites A l'ustste d'uxe pbopuiti 
SUCBIÈBE, — Dommages. 

Circonstances en raison desquelles la Cour a décidé 
que (les réparations faites à Vusine d*ufie pro. 
priété sucriere étaient convenablement faites, qw 
le prix en était du, et que les dommages survemu 
à r usine ne résultaient poifU des dites réparatiom. 



AVOBK ANO LABOB D0XE,«-PlBA OF UXSClLfUL 
WOBKMAXSIIIP. 

Circumstances under which tlie Court luu kdd Hat 
the work and labor done to certain parts of a 
Sugar machinery were properly made anienèâeà 
Hie workman to the payment of his salary. 



DUCHENNE,— Plaintiff, 



versus 



GABBEAU,— Defendant. 



Before : 

His Honor N. G. Bestel Acting Chief Judge/md 
His Honor L. Abnaud, Acting Second Faisne 
Judge. 



Hon. V. Naz, 
C. Bodessb, 
A. Pebbot, 

L. BO¥ILLABD, 



—Of Counsel for Plaintiff. 
— PlaintifTs Attorney. 
— Defendant's Attorney. 
—Of Counsel for Defendant. 



\st Septeinber 18^^. 

This was an action for work and labor done at 
the request of Defendant by the Plaintiff to cer- 
tain parts of the sugar machinery of the Defen- 
dant situate at *' Moka," on an estate known bj 
the name of Beau Bois, the property of the Defen- 
dant, and for certain supplies of materials re- 
quired for the repairs of such sugar machineiy- 

The sum demanded for such work and labor 
and for the supplies aforesaid is $1,253.12^^ 

The defence set up to this demand iraa • 
lo. not indebted ; 2o. that the unskilfaineBfl and 
badness of the repairs made to the machinery and 
vacuum pan was such as to necessitate the eo- 
ploymenc of another Engineer to do the work of 
which payment is now claimed; So. that the 
Defendant, owing to the unskilful repairs,, bad 
been impeded in his crop, to the Defendants 
great prejudice. The Replication, however, denied 
the allegations of the seyeral pleas upon whicli 
issue was joined. 

The facts of this case, as elicited by the evi- 
dence tendered on both sides, are the foUowrnS' 

The Defendant having to get ready for his^heû 
approaching crop requested the attendance of tb« 
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Plaintiff as an Engineer and directed bim to make 
all the repairs for the proper working of the 
Sugar house, but did not peint out each par- 
ticular repair to be made. The Defendant further 
directed the Plaintiff to divide the coolers which 
were intended to be of sheet irou« but subsequent- 
Ij made of wood. 

On being told by the Plaintiff that the brass- 
pipes neceesary for the conveyance of the vesou 
from the coolers to the vacuum pan were selling 
a dollar a foot, the Defendant expressed his wish 
that the work be done as economically as possi- 
ble and shewed Duchenno a wetzell, the pipes of 
of which be wished to avail himself for the 
above purpose. Told by the Plaintiff that the 
wetzelUpipes were rather small but that* they 
might be employed for the contemplated end, the 
Plaintiff, with a view to economy employed, as 
suggested, the wetzell- pipes which fully answer- 
ed the expectation of the Defendant. 

So much for that portion of the repairs criti- 
cised by the Defendant. 

As to the rest of the repairs now found fault 
with, we have the evidence of several witnesses 
employed and non employed on the estate, agree- 
ing in the Defendant's expression to Plaintiff and 
to strangers, of his satisfaction as to the repairs 
made by the Plaintiff. On Hugh Banning, an 
Engineer, inquiring from Defendant, about the 
be|;inning of the Crop of last year, how he \ias 
gomg on with his Crop, Garreau said that the 
machioery was working well and that he was well 
satisfied with the work that had been done by 
Dachenne whom, he stated at the time, to be a 
'' maître homme." I had occasion last year to 
mention that conversation to Duchenne,and said: 
It appears you have done your work well and 
have been complimented by Mr. Garreau." 

The deposition of Garreau's Accountant shews 
that the whole of the machinery waa in good 
working order with the exception of the whistler 
on the boiler which did not work well and the 
cock which carried tallow to the cylinder of the 
piston of the mill which was cracked. 

That the machinery was delivered in the early 
part of July or August, the machinery was fitted 
up. It was tried in presence of Garreau ; it 
worked well. Garreau took delivery and told 
Duchenne that he was satisfied with the working 
of the machinery and so pleased was he with the 
working thereof that he ordered a sheep to be 
killed and given to Duchenne, the better to 
express his satisfaction to the Plaintiff. 

The Crop was begun on the 12th or 13th 
August 1867. The Estate made Sugar in August 
and September ; ihe machinery worked well dur- 
ing that time. The steam and cane mill worked 
well. Subsequently, fault was found with the 
vacuum pan which was deficient in two respects : 
la. The cuiie was slow ; 2o. The grain of the su- 
gar not satisfactory. 

On these (acts being brought to the notice of 
the Plaintiff, the latter immediately sought to re- 
medy the defects complained of, arising from the 
filth which, had been allowed to accumulate in the 



double bottom of ti>e vacuum pan and in the ser- 
pentines, from which a bucket of one foot high 
and 18 inches in diameter of calcined sugar and 
carbonated lime was extracted by the Plaintiff in 
presence of the Defendant, the Sugar Boiler and 
the Accountant of the estate. 

Up to the day the worm was found in that dirty 
state, the Plaintiff had not made any repairs to 
them because they had not leaked and therefore 
needed none ; and had there been leaks, the Su- 
gar Boiler would have complained ; and this he 
never did up to the commencement of the crop. 
Before beginning of the crop, steam had been run 
through the worm and double bottom of the va- 
cuum pan. On the day when Duchenne cleaned 
the vacuum pan he discovered no escape of steam. 
After the cleaning there was a delay in the boiling 
which Plaintiff and Sugar Boiler attributed to an 
escape of steam frotu the worms. This evil 
was cured, and if the expectations of the De- 
fendant were not realized it would appear 
that the fault lay not with Duchenne, but 
with the Sugar Boiler, Messin ; for on the ar- 
rival of another Sugar Boiler, Boyer, by name, 
he made jfine sugar of a Jlne grain. He made 
two ewies and a half from 7 and 8 a.m. to 9 p. m. 
in that same vacuum pan as repaired by Duchenne 
and with the same cane -juice prepared in the 
same manner as that with which Messin had 
been unsuccessful. 

A complaint was also urged against the Monte- 
jus used for raising the cane-juice or syrup into 
the vacuum pan. 

Its sufficiency was questioned, but it was sub- 
sequently shewn that the defect was not in the 
pump, but in the thickness of the syrup whereby 
the monie'jus was clogged ; for, on reducing the 
thickness of the syrup by the addition ot a cer- 
tain^quantity of water, the pump, at once, acted 
properly. 

Hence it was argoed by the Plaintiff that the 
losses alleged by the Defendant to have been sus- 
tained by him must be attributed to another 
cause than the one assigned, chiefly to his employ 
of unexperienced and ignorant Sugar Boilers, one 
of whom, Navarre, tampered with the vacuum 
pan by working it with a closed condensing box 
and by the addition of an additional weight on 
the expanser. For, says Hanniug : if a weight is 
on the expansion vessel and condensing box when 
the vacuum is working, the effect will entirely 
depend on the pressure of steam in the boiler ; 
any extra pressure put on the condensing box 
and the expanser aiU of proportion will tend to 
break ihe weakest parts in the worm which are 
the joints of the worm. If 5 or 6 pounds addi- 
tional weight be ( ut on the expanser, that will 
not affect the worm. If the condensing box is 
shut it very often happens that the joints give 
way, but that always aepends upon the pressure 
on the expansion vessel. 

When Duchenne repaired the worm, he told 
Garreau that the weight of the expanser was gra- 
duated at 16 lbs and that it was dangerous to in- 
crease it, and yet Garreau assented to Navarre^a 
suggestion of closing the condensing box and put- 
ting additional weight on the expanser in order 
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to hasten the cuitôf which suggestion was carried 
into effect, and then the mischief complained 
of for which no blame can attach to the Plaintiff, 
but to the readiness of the Defendant to listen 
to the suggestions of an unexperienced servant. 

The answer to this argument was : The best 
and most convincing proof of the badness of the 
work done by Plaintiff is : lo. That the Defen- 
dant was stopped short in his crop ard sustained 
heavy losses, having been prevented from mani- 
pulating a large quantity of canes which had 
been provided for immediate manipulation when 
the unskilfulness of the repairs manifested itself 
and prevented the immediate manipulation con- 
templated, entailing on the Defendant the heavy 
loss complained of by him ; and 2ndly. From the 
fact of the Defendant having been compelled to 
require the attendance of another Engineer to 
repair the blunders and unskilfulness of Plaintiff. 

JUDGMENT. 

We see no reason for questioning the veracity 
of the Accountant of the Defendant. It is true 
that he left the service of Oarreau, but it was 
simply because it no longer suited his convenience 
to continue any longer in his employ. How can 
this voluntary retirement from Garreau's service 
affect the veracity of that witness P Is it because 
his deposition is so favorable to the Defendant P 
Surely not; for. we find that Carreau expressed 
to Hanning the same satisfaction at the sound- 
ness of Plaintiff's work which he had expressed 
to Duchenne, personally, in the presence of the 
Accountant. True it is that some fault was found 
with the vacuum pan not working properly, but 
the fault lay not with Duchenne and his unskil- 
ful workmanship, but lo. with the filth which 
had been allowed to accumulate in the vacuum 
pan, 2o. with the working with a closed conden- 
sing box and an additional weight on the ex- 
panser ; against which addition of weight the 
Defendant had been guarded by the Plaintiff. 

The language of Hanning shews the sufficiency 
of these two causes to produce the mischief com- 
plained of, that is of breaking the joints being 
the weakest part of the worm. "Who thus closed 
the condensing box and added the additional 
weight on the expanser ? Navarre, the Sugar 
Boiler of Carreau, with the assent of the latter. 
Hence the source of the evils now set up to de- 
feat the claim of the Plaintiff. But the evil was 
the Défendantes own work. If his canes were not 
crushed in proper time, if his cuites were not so 
quick as they should be, if some of them were 
burnt, if the Joint of the worm got out of order, 
the whole of the mischief complained of arose 
from his yielding to the suggestion of his Sugar 
Boiler by working with a closed condensing box 
and an additional weight on the expanser, in 
spite of the Plaintiff's warning. 

Is the Plaintiff to be made responsible of the 
acts of Defendant and of the losses these acts 
may have entailed on him ? Surely not. 

The Judgment must, therefore, be entered for 
the Plaintiff, with costs. 



SDrsBin cwiT. 



CARREAU,— Plaintiff, 

versue 

DUCHENNE,— Defendant. 



Before : 

His Honor N. C. Bestel, Acting Chief Judge^and 
His Honor L. Abnaud, Acting Second Paisae 
Judge. 



Hon. V. Naz, 

C. RODESSB, • 
L. ROUILLARD,' 

A. Pbbrot, 



Of Counsel for Plaintiff. 
-Plaintiff's Attorney. 
Of Gounael for Defendant. 
-Defendant's Attorney. 



lit September 1868. 

This action is nothing more, nor less than aa 
action " reconventionnelle " and an answer to 
the action of Duehetine v. Chtrreau in payment of 
the balance of an account of Duchenne, for work 
and labor done by the latter, at the request of the 
Plaintiff, to a sugar machinery of Beau Boii, 
the property of the latter. 

In this action the Plaintiff, Ghirreau, claims 
;$[ 10,000 as damages sustained bj him through 
the unskilfulness of the repairs made by the De- 
fendant to bis sugar machinery. 

He complains of having sustained a grievous 
loss. But no proof has been adduced to shew 
that the loss alleged to have been sustained was 
caused by the unskilfulness of the Defendaat's 
work, as an Eugineer, as shewn in the case of 
IhicTienne v. Oarreau just disposed of. The loss 
complained of was the result of non adherence to 
the warning given by the Engineer of not adding 
to the pressure then existing on the expanser, 
and of Plaintiff's, through his servant, having al- 
lowed an accumulation of filth in the vacuam 
pan which could not possibly have existed had 
the advice of the Eudneer, on this bead, been 
followed, viz : that the vacuum pan should be 
cleaned every week. 

If any further evidence were required to shev 
the inadmissibility of the Plaintiff's demand, it is 
to be found in the certificate delivered to the At- 
tornies in the cause, on the 1st April 1868, by Da 
Courson, Manap^er of the Mauritius Dock Compa* 
ny, which established the fact of the Gomptuiy 
-having received in its stores from the 22nd Aug. 
1867 to the 30th September of the same fear, 
2,339 bags of sugar weighing about 350,000 lbs., 
the whole from Beau Bois, belonging to Mr. H« • 
Qarreau. 

The crop began on the 12th or 13th August; 
from that date to the SOth September, no less than 
350,000 lbs of sugar had been made and despatch- 
ed to town. 
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Does not this shew that bad the works been so 
unskilfully done, as alleged by Plaintiff, it would 
have been impossible that they should hare allow- 
ed the making of so large a quantity of sugar ? 

If the Plaintiff was arrested in the ingathering 
of his crop, the fault as established in the case of 
Duchenne v. Qarreau lay not with the Defendant 
bnt with Garreau. 

The action must therefore be dismissed ; Judg- 
ment to be entered for Defendant, with costs. 



SUPREME COURT. 



LiCITATION DES TEBRSS BE LA COUBONNE, — FaS 

oeometbiqrbs, — jotjxssakce tempobaiee,— 
Possession. 

Circonstances en vertu desquelles la Cour a décidé 
qu'un projet de location des terres de la Couronne, 
proposé par le Gouvernement à Vocoupant en 
jouissance tanporaire de certains pas géométrU 
qttes, et accepté par ce dernier, mais sotis certaines 
condiHons que le Gouvernement n*a jamais ac^ 
copiées, n'était point obligatoire entre les parties 
et mUorisait le Gouvernement à reprendAre posses* 
«ion du terrainy mais sams avoir droit de reclamer 
des loyers, comme conséquence du bail proposé. 



Lease of Cbown lanp, — ^' Pas 'qicomktbiques," 
— Tempobabt ** JonssANCB," — Possession. 

Oircumsiances under which it was held by the Court 
that a certain, intended lease of Grown land pro- 
posed by the Local Government and which the 
lessee a,ccepted but subject to certain conditions 
which the said Government never approved of, 
was not binding on both parties, and did not 
prevent the Grown from tahiny back possession of 
the landf btH also did not entitle the Government 
to claim rent from the occupier of such land. 



THE COLONIAL GOVEENMENT,— Plain- 

tiff, 
versus 

KïVEBN,— Defendant. 



Before : 

His Honor the Chief Judge, and 
His Honor Mr. Justice Bestsl. 



£• J. LscLizio,- 

J« BOUCHET, 
&. GuiBEBT, 
J. QriBEBT, 



Of Counsel for Plaintiff. 
-Plaintiff's Attorney. 
-Of Counsel for Defendant. 
-Defendant's Attorney. 



9ih September 1868. 

This action was brought by the Colonial Secre- 
tary to recover from the Defendant possession 
of a certain portion of land situate in the Dis- 
trict of Grand Port, and the temporary '' Jouis- 
sance *' of which had been granted to the late 
Victor £Tvern, the father of the Defendant, on 
the 24th February 1841 by a deed under the 
hand of H. E. Sir Lionel Smith, then Governor 
Id and for this Island of Mauritius, The said 
^^ Jouissance " was transferred to the Defendant 
on December 12th 1868. 

On the 28th January 1865, the Defendant was 
requested to take steps for ezchangiog the deed 
of ** Jouissance " under which he held the afore- 
said land or '' Pas Géométriques " for a regular 
lease, in obedience to the new Crown Land Ee- 
gulations. 

Oa the 2nd March 1865, the Defendant was 
informed that he might have the lease of the land 
in question at an annual rental of £150. 

On the 8rd April 1865, the Defendant wrote 
to the Government to the effect that he would 
accept the lease if the rental were reduced to 
£100, and provided his full right of disposing of 
the *' filao " trees planted in the said land were 
reserved to him. 



On the 15th April 1865, the Defendant w 
informed by letter that no alteration of the terms 
proposed could take place and that his claims to 
dispose of the '^ fflao " trees planted by him could 
not be recognized. 

By a letter under date June 12th 1865, the 
Defendant consented to accept the terms pro- 
posed as to the rent, to wit : £150 a year, and 
asked that the question as to the right to the 
^^ filao " trees be brought before the Supreme 
Court, as the right of ownership was not clearly 
determined. 

There the correspondence seems to have ceas- 
ed, no lease was made, no sign made by the Go-, 
vernment to recover possession of the land, until 
June 22nd 1867, when, by a summons under the 
hand of the Government Attorney, the Defendant 
received notice to quit. 

The Defendant does not appear to have taken 
the slightest notice of this summons ; in fact he 
had sold his Estate Sivière La Ghana, on which 
the aforesaid '* Pas Géométriques " border, to 
Mr. Mauvis who had himself conveyed the said 
Estate to Mr. Alfred de Eochecouste. 

The land seemed to have remained in very 
much the same position in which it was before ; 
some part thereon being since the above men- 
tioned correspondence occupied by a detachment 
of Her Majesty's land forces, as it had been pre- 
viously. 

In the action now brought by Government 
and tried before this Court, the Colonial Govern- 
ment sought to recover possession of the land 
unlawfully held by the Defendant and also dam- 
ages which were laid at the sum of £300. 
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The Flea alleged that the Plaintiff had do 
right ot Action. 

That Defendant had left the eatate Eùvière La 

Chaux and was no more in posseaaion of the 

\ " Pas Géométriques " in question, having sold 

/ his estate, on the 20th day of August 1866, to 

Mr. MauTip, who himself had, since, sold the 

same to A. de Bochecouste. 

That it was admitted hv the letters that pass- 
ed between the parties, that the Defendant had 
the right to dispose of the " filao " trees alluded 
to in these letters. 

That the Defendant denied all the facts alleged, 
except those relative to his ** jouissance *' of the 
land in question, arising out of the deeds of 24th 
February 1811 and 12th December 1863. 

E. LECLiziO JUNIOB, ACTIKQ SUBST. PbOC. 

Gïnsbâl, opened the case and put in, as evi- 
dence, the deeds and letters upon which the case 
of the Government was based, but called no 
witness. 

G. Gdibebt for Defendant, called MM. Man* 
TÎS and A. do Rochecouste and argued that the 
Defendant had not had unlawful possession of 
the land in question, since he had no possession 
at all. That the parties to whom the land had 
been sold had not had possession either, since 
the land was now in the hands of the mili- 
tary. No damages were due, and no Judgment 
could go against the Defendant. 

£. Leolézio, in reply, urged that the Defen- 
dant had never given up possession ; had agreed 
to take a lease, and had paid nothing and that 
damages were due in lieu of rent ; had not warn- 
ed Governmeut when he left ; and that as to 
the " filao " trees, no claim can be laid to them ; 
for, by the deed of '* jouissance," no indemnity 
for trees planted was stipulated payable by the 
Government. 

JUDGMENT. 

We are not called upon, in this case, to give an 
opinion as to the question whether the Defen- 
dant haa or has not a right to the '* filao *' 
trees planted on the *' Pas Géométriques," of 
which Government seeks to recover legal posses- 
sion, or whether an indemnity be due to the De- 
fendant. The Plea, it is true, alleges that the 
Defendant's right to those " filao *' trees has been 
admitted; they have not been admitted in this 
action, and no issue has been raised as to them, 
nor has it been agreed that the Judi^ment of the 
Court Bhould,on the merits, strength,of the deeds 
and letters produced deal with the right to those 
trees. 

The question is, therefore, not now before uP| 
and we shall proceed to deal with the two issues 
that practically have been raised by those plead- 
ings. 

lo. Is the Colonial Government entitled to re- 
cover judicially possession of the land of which 
Yr. Kivern, Senior, and the Defendant have ob- 
tained grants of "Jouiasance" in 1841 and 1863 ? 



We are of opinion that the Colonial Oovem* 
ment is entitled to obtain Judgment on thisiatoe; 
the land was undoubtedly in the posBessionof 
the Defendant ; the Defendant undoubtedly ooo- 
sented to convert his " Jouissance " into a leaie, 
and when the correspondence broke off in 1866, 
that is to say before he sold his Estate to Mau?ii, 
he bad neither returned the land to Goverameot 
nor signed a lease, nor had he done any thing 
that we can see to let the Government know thit 
the land might be resumed by the Crown Offioen. 

It is perfectly true that he had been told (let- 
ter of 16th April 1865) that unless the rent wen 
paid and the formilities of the lease completed 
within two months, the land in question would 
be otherwise disposed of ; but the Defendant did 
not then withdraw from the intended bamio, 
but in the last letter laid before us, accepted tke 
lease at the tendered rent, but requested that the 
question relative to the " filao " trees be referred 
to the Supreme Court. 

What can we gather from thb, but that for 
whatever reason we are unable to Bay, ihmgk 
were left in exactly the same position as before ? 
Government not otherwise disposing of the pro- 
perty, nor compelling Kivern to leave or sign the 
lease ; K^vern on the other hand holding under 
no lease, it is true, but having never taken inj 
steps to restore tho land to Government ; on tiie 
contrary, appearing anxious to hold under the 
condition tendered to him, save and except the 
" filao " treea in question. When Kjvem sold to 
Mauvis, no notice was given to Gîovernment ; 
when Mauvis sold to A. de Bochecouste, no no- 
tice to Government, but the land remained ia 
exactly the same position as before. 

Now, assuredly, in presence of those letten 
relative to the lease, the fact of possession fol- 
lowing upon those letters, it cannot be said that 
although £ivern has sold to Mauvis, he has res- 
tored to the Colonial Government the land he held 
in "Jouissance," and had promised to hold under a 
lease ; the deeds of " Jouissance "are to him ; 
the promise of a lease is from him and he never 
fairly put Government in a position to resume pos- 
session of the land without challenge or ^^^ ^j 
disturbance, and we think Government should, 
by a Judicial decree, recover that land flo «■ 
legally to dispose of it as it may seem proper. 

The fact that a detachment of Her Majestrt 
Forces was in possession, would have been iM 
to the Plaintiff's case, if that possession h«l 
taken place at a time posterior to the letters allud- 
ed to, it would have shown that Government, the 
tendered lease not having been signed withm 
two months, had otherwise disposed of the land; 
but that partial occupation of the land by tM 
Military Forces is anterior to those letters, toox 

Îlace to the knowledge and by the consent of tB« 
)efendant who writes as much. 

The first issue must be decided in faror of 
Government. 

2o. Is Government entitled to recover dam- 
ages for unlawful possession ; and what damagwi 
if any ? 
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It was attempted to be shown that the Defen- 
dant ought to ha?e paid rent,and that having paid 
BO rent, he ahould now pay damages. The Defen- 
leant had no rent to paj, there was no lease and 
^ had been warned that if he did not complete 
jibe formalities, so as to haye a proper lease, the 
land should be otherwise disposed of. The remedy 
^ the Colonial Government ought to have been 
to dispoBe of land, if legally entitled to do so, or 
ito apply for apecifio penormance of the promise 
jto sign a lease, or damages in lieu and stead 
ilhereof; but there is absolutely nothing of all 
I'tiiis in the Declaration before us, yeir far from 
il, the Declaration sets forth the fact that K|vern 
kaving failed to fnlfil the formalities to have the 
lease completed, he held the land on sufferance 
4Qd was bound to quit on the first summons, 
without indemnity. 

If there was no lease, there is no claim for 

Cnt, if he held on sufferance, where is the un- 
wful possession P He was to quit i» hen sum- 
moned to do so, how is it possible to introduce, 
^le, a contract of lease, to convert all those facts 
into a claim for damages, in lieu of rent ? 

If Judgment goes in favor of Government, on 
the first point, it is that Kivern kept possession, 
and leaving a question still in dispute ; according 
to his pretention, he compelled tne Gk)vernment 
to bring this action, but it does not follow that 
his possession was an unlawful one, at least up 
to the year 1867, when he received notice to 
•quit. 

He did not answer,it is true,the notice served by 
the Government Attorney ;he had de facto left the 
estate, having sold it to Mauvis ; if on receiving 
the notice he had at once answered ; if he had 
said : I hold in sufferance, and now I have left and 
have conveyed to the purchaser of my Estate no 
title, at all, to the 'Tas Géométriques*' you wish 
to recover possession of ; it is very probable that 
this action would have been avoided, or that if it 
had been brought, that E[vem*s Plea would 
have been fully sustained. 

But can the fact of his not having answered a 
notice to quit when he had already left, be cons* 
trued into an unlawful possession so as to give 
îiseto damages claimed against him for having 

Çossessed when he ought not to have possessed ? 
iTe are of opinion that it cannot ; if it could have 
been shown that after notice served on him, 
Kivem actually remained in possession by himself 
or assigns, the matter would stand in a different 
light ; but although witnesses were summoned to 
prove that fact, they were not ezaiuined, and the 
witnesses for the defence negative beyond a doubt 
the fact of actual possession. As the pleadings 
stand, and they might upon the facts proved, have 
been, no doubt, very different, but as, they stand, 
Eivern's Flea cannot be wholly sustained, be- 
cause we think he compelled Government to bring 
this action ; he never fairly, after having promised 
to sign a lease and failed, and then held the "Pas 

Géométriques" on sufferance and then sold his 
Estate, put G-overnment in a position to have the 

land back without judicial process;but upon these 

pleadmgs, we do not think ne should be held liable 

10 damages. 



We are of opinion, therefore, that Judgment 
should be entered in &vor of the Plaintiff so that 
the Plaintiff shall forthwith recover absolute 
possession of the 'Tas Géométriques'* in the De- 
claration described, and that Judgment shall be 
entered for the Defendant on the question of da- 
mages. 

Each party to pay his own Costs. 



SUPREME COURT, 



Hypothèque Jxtdiciaibe, — Cession ns Bien. 

L'Article 45 de VOrdonnance 23 de 1856 qui dé- 
clare nvMes^ de prime abords les inecriptions d^hy» 
pothèque prises sur le bien éPtm débiteur^ dans U 
mois qui précède sa demande en Cession de JBien^ 
ne s'applique pas a/u» hypothèques judiciaires^ 
mais seulement aux hypothèques conventionnelles 
consenties par le débiteur dans le bui d'accorder 
à Vun de ses créanciers une préférence sur les 
XLviires. 



Judicial Moetgage, — Cessio Bonoeuh,— 1Th« 
dite fbefbeekcb. 

Article 45 of Ordinance 'No. 28 o/*1856 which 
provides that any mortgage inscribed on the real 
Estate of a debtor, within one m>onth previous to 
the filing of his petition for a Oessio Bonorum 
shall be, prima facie, null, does not apply to judi- 
cial mortgages, but merely to conventional mort- 
gages granted by the debtor as a security to a 
preexisting debt, and as an undue preference 
over the mass of his unsecured creditors. 



CAMPBELL AND OTHEBS,— Appellants, 



versus 



THEOEIENTAL BANK CORPOBATION, 

— Bespondents. 



J. PiGNEGUT, —Attorney for Appellants. 
Hon. H. Kœnig, — Of Counsel for Appellants. 

W.^^iSf' .} B«P<»^dentB' Attornie.. 
StLioSSrl Of CouBselforBeapondenta. 



Ist September 1868. 

This was an Appeal against a Decision of the 
Master of this Court, under date April 9th 1868, 
touchiog certain contredits which the Official and 
creditors' Assignees of the Widow Eugèoe Basire, 
Widow Emile Yaudagne and Pierre Ivanoff Le- 
poigneur, who had respectively made a " Cessio 
Bonorum " had filed against the scheme of distri- 
bution of the sale price of a real property situate 
in this town of Port Louis, comer of Chaussée 
and Malartic streets, and judicially sold at the 
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request of the said official and crediton' ÂBsigneei. 
The sale price to be diatributed was $22fiOO, and 
the Banks and Mr Dayivier had been collocated 
for ^0,698.82. 

The wety aimple facts out of which arose the 
question to be decided bj the Court are stated 
u the Judgment. 

H0KORA.BL1 Ht. Kosnio for the Appellants : 

The question is important, but simple. The 
hypothecs of the Banks were inscribed on the 
29th of NoTcmber 1865. The Application for 
a '' Cessio Bonorum " was made on the 12th of 
December ; I argue for the assignees that the 
Inscriptions taken bj the Banks cannot avail 
them. 

I go upon Art. 45 of Ordinance No. 28 of 1856. 
The other side pretends that this Art. applies to 
bypothecs granted, not to Judicial hypothecs. 
The law eays all hypothecs, and its object is that 
all creditors should come in alike. Tne law has 
fixed a period, one month, within which such hy- 
pothecs shall be null and void. If we turn to 
the proTiso, we find that this is subject to the 
right of creditors of proving their bona fides. 
We must not attach ourselyes to one special word 
*' granted." We must look to the sprit of the 
law. Privileges are not granted, and here the 
hypothec was given to secure a preexisting debt. 
The Master refers to Art. 46 ; but the object of 
the law is plainly to equalize the rights of all 
creditors. 

Hon. L. Absxvb, for some Respondents : 

I submit that Judicial Inscriptions are good to 
all intents and purposes ; I also go upon the 
genend spirit of the law. The law does not eren 
annul conventional mortgages* they are only 
reputed, prima facie, null ; it is only presump- 
tion of nullity, not a nullity ; the Art 45 only 
applies to hypothecs conventionally granted ; and 
even against them there is only a presumption. 

By Art. 44 Judicial Mortgages can be inscribed 
even after the *' Cessio Bonorum," only they are 
inscribed at the ^creditors* costs. As to privi- 
leges, there are some, like that of laborers, for 
instance, which are due to the very last day. 

E. Lecl^zio, Junior, for other Bespondents, 
followed on the same side and referred to Art. 
2,123. 

HoK. H. £(EKie heard in reply : 

JUDGMENT. 

This was an Appeal against a Decision of the 
Master of this Court, rejecting the ^* Contredits" 
of the official and creditors' Assignees of Widow 
Eugène Bazire, Widow Emile Vaudagne and 
Pierre Ivanoff Lepoigneur, against the collocation 
of the Chartered Mercantile Bank of India, Lon- 
don and China, the Oriental Bank Corporation 
and Mr. Edmond Duvivier, their Attorney, at 
the distribution by way of " An Ordre " of the 
sum of $22fi00 being the sale price of a real pro* 
perty situate at one of the comers of Chaussée 
and Malartic streets and judicially sold at the re- 



quest of the said official and creditors' Assigneea 
The sale price of the above mentioned piopertf 
had been ordered to be paid, after oertam piin- 
leged costs, to the Mercantile Bank, the Onentd 
Bank and Mr. Duvivier, pro rata of their rei. 
pective claims secured on the said Estate by Jq. 
dicial hypothecs inscribed on the same day, to 
wit : Nov. 29th 1865. 

The official and creditors' Assignees objected 
to that collocation by way of " ^ntredit," and 
assumed the position that the Judicial hypothec 
of the two Banks in question and their Attorney, 
having been inscribed within one month prenoui 
to the application lor a *^ Cessio Bonorum " rei- 
pectively made bj Widow Bazire, Widow Tn* 
dagne and Mr. £epoigneur, such hynothec was 
null and void, the hypothec inscribed ex c&ào 
by the official Assignee on behalf of all the oedi* 
tors of the said applicants for a '^ Cessio fiono. 
rum " ought to prevail and the sum of ;^,098.82 
for which the Banks and Mr. Duvivier had been 
collocated, ought to be paid to them, the offidil 
and creditors' Assignees. 

Art. 46 of Ord. No. 28 of 1866 runs thus : 



it 

it 

u 
It 

IC 
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*' All Mortgages and Privileges over any po^ 
tion of the real Estate of a Petitioner fori 
Cessio Bonorum " inscribed within one rncmik 
previous to the date of the filing of his Petition 
shall, prima facie, be reputed null and void tt 
against the mass of the creditors of the Peti- 
tioner, subject to the right of the creditor bar- 
ing acquired any such mortgage or pririlegeto 
prove that the same was granted bona fide fiv 
a valuable consideration and without doe (ne- 
ference, and not as a security for any preeziit- 
ing debt." 

I It seems very plain to us that the whole catt 
depends upon the construction to be given to 
that Article 46 of Ord. No. 23 of 1856 ; aad it 
seems to us no less plain that no sound coDstroo- 
tion can be giyen to that Art. of the law, unie» 
we keep in view the fundamental principles upiA 
which rests the whole of our real property and 
hypothec laws ; and those fundamental principle 
we must gather from our Codes. 

It has constantly been held by this Court that 
whilst regulating the working of Bankruptcwi 
and Insolvencies in a mode which, until their pK^ 
mulgation, was not familiar to our Codes, tne 
Ordinances on Bankruptcy and Insolvency nef« 
were meant to alter or modify, and have not. m 
fact, altered or modified the laws of real orv^ 
nal contracts which are enacted in our Coda. 
Whenever a derogation from the eiistiDg law «I 
been intended, that derogation has been pwolf 
and formally expressed. 

It may have occurred that the use of words up 
to that time not used, the difficulty ofP**^ 
dovetailing a strange law into our systeffl, WW 
given rise to temporary doubts suggested in»J 
by the iogenuity of suitors than by the wal P^T; 
tical difficulty of the. case ; but the Court bas^' 
variably and unhesitatingly maintained tne oo^ 
trine that the law of contracts of any mWw 
whatsoever was left untouched by these wjj 
nances, and have distinctly and sternly reniM 
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let in the supposition which might lead to great 
danger and endless law suits that that law could 
be repealed or modified hj implication. 

The legislature, we feel conrinced, was imbued 
with the same spirit and animated bj the same 
principles ; for, whenever it has been thought ne- 
cessary or advisable to repeal or modify any por- 
tion or the Codes, as inter alia by the Transcrip- 
tion, the Judicial hypothec Ordinances, laws have 
been specially passed to carry into effect the in- 
tended reforms. 

Here, it seems to us,that the law is very plain, 
and that not only its spirit, but its very words, 
can leave no reasona^ble doubt. 

There is an immense difference between a con- 
ventual and a Judicial hypothec ; the first is the 
act of the debtor ; it implies his ''consensus," the 
operation of his will : he grants the hypothec ; if 
he do not agree to grant it, it may not be taken, 
it may not be inscribed ; the other not only is 
not an act of the debtor's will, but is perfectly 
independent of the debtor^s will : it is, and often 
most be, antagonistic to the debtor's consensus. 

It follows upon a Judgment ; the Court ma^ 
not grant or refuse it ; it is as much the credi- 
tor's right as it is his right to levy : it attaches 
not only real property which is in esse, but real 
properfyr in Jutwro, How, then, could such an 
nypothec possibly be granted by the debtor P and 
art. 45 evidently alludes in words as in spirit to 
hypothecs granted, that is conferred, consented to 
by the debtor. In reality that is the object of the 
law, to prevent a debtor who is insolvent, but 
who applies for the benefit of the insolvent act, at 
his own time, to give undue preference to one cre- 
ditor over other creditors by securing the one 
whilst the others remain unsecured. 

But does it follow that the law, whilst 
checking the will of the debtor, the exercise of 
that will takes away from the creditor another 
right which is perfectly independent of the deb- 
tor's will and which is the legal sequence of a 
Judgment of the Court ? Assuredly not ; if no 
nullity is created by implication, no right is tak- 
en away by implication. The objection of the 
law being to prevent favour shown by the debtor 
to one creditor, it assuredly may not be so perver- 
ted as to take away from a creditor a right alrea- 
dy held by that creditor and not exercised 
through the will or the agency, or , the interfer- 
ence of the debtor. 

It was argued that the Article spoke of " all 
mortgages and privileges " ; but those words 
must be considered witn the words that follow 
*' subject to the right of the creditor to prove 
that the same was graaUed bona fide for a va- 
loable consideration. 

Judicial hypothecs are never granted ; they are 
the result (Art. 2123 Code Civil) of a '* Judg- 
ment '' *, as hypothecSi they are always bona JUe 
hypothecs ; the Judgment may be annulled and 
then the hvpothec fails ; but if the Judgment 
is not annulled, the hypothec which is not grant- 
ed, but created, and created by the will, not of 
the debtor but of the law, remains, in spite of the 
debtor. 



The result of the construction put by the 
Appellants on this article would surely be repu- 
fi^nant to every principle of justice, }£ carried to 
its logical length ; if the word " all ' must, in 
spite of the subséquent word '* granted " which 
explains it, include every inscription of whatever 
nature, what become of the rights of widows, mi- 
nors, interdicts, who are, under the transcription 
Ordinance '' No. 36 of 1863, bound upon certain 
contingencies to inscribe their mortgage P let us 
take the case of a minor ; by Art. 10, of that 
Ordinance, he is bound, within the year following 
upon his majority, to inscribe his hitherto occult 
mortgage ; if that year ends within the month 

Preceding his guardian's ^'Oessio Bonorura,*' that 
nscriptioa would be null according to the Ap- 
pellants reasoning ; for, his claim is preexisting, 
and the Inscription is taken to secure that pre- 
existing claim, altho' it is not granted by the 
debtor, uor is it taken by or with the interference 
or will, direct or indirect, of the debtor ; what 
then becomes of the minor's right, so carefully 
protected by our law P It would practically dis- 
appear, for although he may take it after the 
" Cessio Bonorum, " at his own expense, by 
virtue of Art. 44 of Ordinance 23 of 1856, yet, 
by Art. 10 of Ordinance 36 of 1863, if taken af- 
ter the year, it bears date only from the date of 
its inscription. 

Inscribed the month before the '' Cessio Bo- 
norum " which he cannot prevent, the mi- 
nor's hypothec is swept awav ; inscribed after 
the '' Cessio Bonorum ", if after the expiry 
of the year, and such a case may very well arise, 
it ranks at its date, ».e, after the general hypo- 
thec taken on behalf of personal creditors whose 
cUdms are, in the eyes of the law, much inferior 
to those of the minor. 

Now, if the word ** all" Inscriptions qualified 
by the word '' granted " must include inscrip- 
tions that are not granted by the debtor, why 
should not the minor's inscribed privilege dis- 
appear as well as the judicial hypothec of the 
bona fide Judgment creditor p What flagrant in- 
justice would be the result of this modification 
of our contract and hypothec laws by implica- 
tion? 

It was again argued that the word " privilege" 
is used a^er '* mortgage" and this snows the 
extent to which the law intended to carry the 
àjmori nullity of all hypothecs. Not so, the word 
'^ privilege " is used conjointly with the word 
*^ mortgage ", because, in our Codes, the two 
words are used conjointly ; the 18th Title of the 
Civil Code is entitled : " Des privileges et hypo- 
thèques," and, in reality, the privilege, practically, 
arises only when the right to the hypothec grant- 
ed by the deed arising out of the Judgment, has 
been made good by inscription. Even of the Con- 
ventual hypothec, the nullity is not, by that art. 
of the law, absolute ; the hvpotec is prima fade j. 
only, null. The law shifts the burden of the proof 
from the other creditors who challenge the hy- 
pothec to the creditor who propounds it. If the 
latter shows that it is not a preference security 
which has been granted to him, he is safe ; what 
preference security can be said to be granted to 
a creditor whose riffht emerges from the law, it- 

I self, and is completely independent of the debt- 

' or's act ? 
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There can be no doubt of the bona fides of the 
BespondeotB who held notes that came to matu- 
rity Bome time previous to the application made 
by the above Ihentioned parties to take the be- 
nefit of the Ordinance ; the Inscription of the 
Banks, following upon Judgment, is dated 29th 
November 1865, whilst the application for a 
" Cessio Bonorum " is of Decemoer 12th follow- 
ing. The notes were, certainly pree listing debts, 
and a conventual mortgage or hypothec, granted 
by the debtor to the Banks, would have thrown 
upon them the onus of repelling the prima fade 
nullity that should have arisen from the law ; but 
the judicial hypothec consequent apoh Jud^ent 
was inscribed in virtue of a right inherent m the 
owner of the notes, in virtue of the law as it stood 
before Judicial hypothecs were, by a special law, 
abolished ; a rigat assuredly latent, and which 
might never have arisen if there had been no 
Judgment, but a right which would arise by the 
very force of the law, should there be Judgment. 

It is that right which the Banks have exercised 
and that right, we hold, they had a right to ex- 
ercise under the then existing law. 

The Art. 45 of the Ordinance seems, therefore, 
to us, of easy construction, even if it stood alone ; 
a reference to Art. 44 shows still more clearly 
that the object of the la^v was not to take away 
from a creditor a legitimate right ; it enacts that 
after the general inscription to be taken by the 
Official Assignee '^ no costs " of inscription of 
any Judicial Mortgage shall be allowed out of the 
Estate ; therefore a Judicial Mortgage may still 
be inscribed, though at the costs of the creditor 
who iuscribes it ; if it may be inscribed after the 
Estate is possessed by the assignees, surely it can 
be inscribed before, when, on the one band the 
debtor who has made no sign has still the entire 
possession and management of his property ; and, 
on the other, the creditor not knowing when or 
whether the debtor shall make an application for 
a '' Cessio Bonorum," cannot be debarred from 
the user of rights vested in him by the law. 

We are, therefore, of opinion that the colloca- 
tions of the Banks and of Mr. Duvivier ought to 
be sustained, and we dismissed the appeal, with 
costs. 



BAIL COURT. 



ASSITBANCES CONTBE L'HTCENDIE,— LniEBPBÉTl.. 
TICK DE COIÏTBATS. 

InterprétaUon des Statute de la Société V'^Union 
Mauricienne.** 

Le sociétaire qui s* est fait assurer pour quatre an- 
nées et qui a payé annuellement et d*avance 
quatre cotisations, n*est pas tenu, à r expiration 
de la quatrième année, de verser une cinquième 
cotisation en exécution de VArt. 13 des Statuts qui 
veut que le premier versement soit appliqué cm 
•* fonds de prévoyance." 



FiBB IirSVBAJrCB, — IlTTIBPBETATION OF COTS- 
TRACTS. 



hiierpretution of ike SiaMes of the Omfam/ 
L' " Union Mauricienne." 

The partner who is vneurwlfor four years, and whs 
has paid yearly and in advance four premium or 
" cotisations annuelles," is not bound, at Ûê 
end of ihe fourth year, to pay another prmùwnvn 
execution of Article 13 of (he Statutes of the Oniu 
pony which provides that the Jirst payment shall 
oe applied to a** fonds de prévoyance." 



THE « UNION MAUEICIBNNB,"-Appel. 

lant, 
venue 

DBO M ABT, — Beapondent 



Before : 
His Honor Mr. Justice Coldt. 



Q-. OUEBEBT, 

H. BEBTnr, 

P. L. Cha8tellisb,< 

J. G-. Tessisb, 



-Of Counsel for Appellant 
-Appellant's Attorney. 
• Of Counsel for Bespondent. 
-Bespondent'a Attorney. 



9th September 1R68. 

This was an Appeal brought by the " Union 
Mauricienne " Insurance Company against a De- 
cision of Mr. Robertson, Senior District Magis» 
trate of Fort Louis, under date 80th June 1868, 
given in favor of the Defendant, now Kespondent 
Dromart,in an action brought by the present Ap- 
pellants against that gentleman, for the recovery 
of a sum of $141.60. After Counsel had been 
heard on both side^, the Court took time to con- 
sider the case, which turning on the construction 
to be given to a policy of Insurance, is fully ex- 
plained in the Judgment. 

JUDGMENT. 

The '* Union Mauricienne,** Société d'Assuran- 
ces Mutuelles contre l'Incendie, had brought an 
action in the District Court of Port Louis against 
Charles Dromart for the recovery of a f um of 
^141.60; which the Company alleged was due 
by the Defendant for the 4th annuity, on his po- 
licy of Insurance No. 601. By a Decision dated 
24th July 1868, the District Miigistrate dismiss- 
ed the action, with costs. 

Mr. Alfred Lavoquer, Director of the aforesaid 
Company, entered an Appeal against that Deci- 
sion and the appeal was heard before me, this 
term. It appears that the Defendant, Charles 
Dromart, had insured several houses and tene- 
ments for the period of 4 years beginning in June 
80tb, 1864. The amount of the risk was g62,000. 
The sum payable every year by Defendant 

was jj[141.6u 

On the 7th July 1864, Defendant paid ... 141.60 

On 1st June 1865, he paid 14L60 

On 1st June 1866, he paid 141.^ 

On 1st June 1867, he paid 141-W 
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He admitted that, by the Statutes of the 
Ck)mpaDj» he was bound to remain insured up 
to Slst December 1868, although the 4 years 
Insurance came to an end, de facto, on 30th 
June 1868 and stated that he was ready to 
pay for the supplementary months from June 
to December. But the Company, not satisfied 
with that offer, contended that although é 
payment had been effected by the Defendant, 
yet, the first payment was not to be considered 
as a " cotisation annuelle '' or, as we should 
usually term it, a premium, but was to be held, 
according to art : 13 of the statutes, as a prepay- 
ment which was to form a *^ Fonds de Prévo- 
yance," and to be returned, on the expiracy of 
the risk, to the insured who was, nevertheless, to 
pay in addition 4 years' annuities or *' cotisation' 
oyer and above that first payment and the dues 
for the supplementary months, touching which 
there was no discussion. 

It certainly appears strange at first sight, that 
a person should insure his property for 4 conse- 
cutive years and have to pa^ that which under 
whatever name it is called, is practically a pre- 
mium during five consecutive years. 

It is just as strange that he should pay in June 
a fifth premium, to receive the first premium 
back in December ; the lapse of time intervening 
between June and December being merely in 
the statutes a continuation of the risk from its 
expiry bj efflux of time to the day which appears 
to be a general date of settlement for all policies. 

If I had not before me the Idth article of the 
Statutes by the light of which the case was to 
be considered, I should without the slightest 
doubt or hesitation have come to the same con- 
clusion as the learned Magistrate, below, who has 
repelled the claim set up against the Defendant, 

But the Statutes, as they have been termed, 
form part of the contract, and however strange 
and cumbrous they may appear when applied to 
ordinary policies of Insurance, may have very 
sound data on which to rest when intended to 
govern an Insurance Company of a different na- 
ture. 

I am not called upon to examine those 
data which have, in fact, not been laid before 
me nor explained to me, but shall proceed to 
consider the conditions as they stand. 

The question at issue seems to me of no easy 
solution, but it may safely be stated in a few 
words : Is the first payment effected by the in- 
sured on 7th July 1864 in reality a prœmium, 
or is it intended to form part of a different fund, 
having a different destination than the fund into 
which are paid the other prœmia or annuities P 

The first payment is of exactly the same 
amount as the subsequent payments ; it is of the 
*'Deux cinquièmes du maximum de la garantie 
*porté au tableau de classification." 

That circumstance is not a fortuitous one ; the 
maximum of warranty may vary for every indivi- 
^al case, but once settled for each case, all the 
several payments are alike. 



The 2[5th of the maximum of warranty paid 
by the insured may be increased so as to cover 
the whole maximum if the first prepayment, or 
''fonds de prévoyance " does not suffice to meet 
the losses ; but this does not apply to th<3 first 
year only, it applies to every year ; the increase 
according to the requirements of every year may 
go as high, but not higher than the maximum of 
warranty attached to each policy. 

The Appellants contend that the first payment 
is a different one from the prœmium or ''cotisa- 
tion annuelle," for it is stated in the 3rd paragraph 
of art. 13 that " le sociétaire dont Tassurance est 
terminée a droit de retirer son versement du fonds 
de prévoyance, déduction faite des paiements à sa 
charge." 

This right of withdrawing the amount paid as 
''fonds de prévoyance" after certain deductions 
implies that the first payment is not a prœmium 
or "cotisation annuelle," and, therefore, the in- 
sured for é years must pay 4 times the prœmium 
over and above the first payment. 

What those deductions can be, has not been 
explained, and,in fact, every year's prœmium must 
go to pay losses, not the first year's alone ; and 
every year's prœmium may be increased from 
2[5 to 5(5 if necessary ; not the first payment 
alone. 

The fact that the " fondç de prévoyance" shall, 
if possible, be invested, in terms of Art. 35, is of 
very little weight ; for, by Art. 35 all monies that 
are not wanted and may be disposed of are to be 
invested ; the second year's prœmium as well as 
the first ; there is no difference. Art. 35 '' Les 
fonds disponibles de la société seront placés dans 
une caisse publique autorisée." 

Still, the 3rd paragraph of Art. 13, as it reads, 
would, if it stood alone, be, if not conclusive, yet, 
of very great weight to show that the first pay- 
ment is one thing, and the other payment quite 
a different thing. But it does not stand alone, 
and the 5th paragraph of the said Article allud- 
ing to that first payment stipulates that a reserve 
fund shall be formed composed of the excess of 
the " cotisation annuelle payée d'avance à titre 
de fonds de prévoyance." That first payment ia 
a " cotisation annuelle " but prepaid and called 
<' fonds de prévoyance " ; the other payments 
(Art. lé) are also called " cotisation annuelle." 

Usually all prœmia are paid in advance ; is 
not this, under another name, another way to 
cause the prœmia to be paid in advance P another 
way of which in accordance with the different 
nature of this Company, the machinery used is 
different, but the object and the result very 
much the same ? 

Should Art 18 not be there, and the case be 
tried by the ordinary rules which prevail for In- 
surance contracts, the insured coutd not possibly 
be called upon to pay more than 4 times the sti- 
pulated prœmium for 4 years' risk. . 

He has paid the stipulated prœmium 4 timee. 

But Art. 13 is there, and its intent is vague as 
its terms are contradictory. 
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The " fonds de réserve " spoken of in the Arfc. 
is not one and the same thiog as t' e '' fonds de 
prévoyance" or first ''cotisation annuelle" prepaid; 
it receives^ inter alia, the balance in excess of 
the *' fonds de prévoyance " ; in other words it 
receives the balance of what is left, losses being 
provided for the first '^ cotisation annuelle" or 
nrst prepaid prœmium. 

Is the difference between first payment and the 
other payments, when we keep in view paragraph 
6 that distinctly and absolutely calls it a " coti- 
sation annuelle" prepaid 'à titre de fonds de pré« 
Toyahce," a difference in anything but the name ? 
The object of all is the same ; the limit of the li- 
ability upon each payment, exactly the same. 

Now, the rule of law laid down by Ulpian (Dig. 
45. Tit. I. Sec. 38. par. 18. is *' in stipulationibus 
cum quoeritur quid actum sit verba contra sti- 
pulatorem interpretanda sunt ;" and the reason 
IS given by Celsus in Sec. 99 of the same title 
*• quia stipulatori liberum fuit late concipere." 
And this rule which is, under every system of 
law, concomitant and consistent with the obliga- 
tion for the Court to apply all legal modes of in- 
terpretation within its reach, has been adopted 
by modern jurisprudence, as on close inspection 
it will be found that very many of the maxims of 
the Civil Law have found their way both in those 
systems which profess to spring from,and in those 
systems which profess to stand aloof, from its dic- 
ta. 

Mr. Justice Maule, in Cockhwm v. Alexander, 
held that, generally speaking, when there are 
several ways in which the contract might be per- 
formed, that mode is adopted which is the least 
profitable to the Plaintiff and the least burthen- 
some to the Defendants.' 

In our Codes, the same principle is set out in 
Art. 1162 and 1315. 

It seems also remarkable that no evidence was 
laid before the Magistrate us to the mode in 
which that clause of the Statutes has hitherto 
been interpreted here, and as to the mode in 
which it is interpreted whenever similar clauses 
prevail. Is this a first attempt on the part of the 
Union Mauridemie to set up a claim of this na- 
ture, or is such a claim invariably made and as- 
sented to ? This would have not been conclusive 
against a party who denied his liability and stood 
upon his contract, but would have been conclu- 
sive, at any rate, of the intent and the general 
course of dealing of the Plaintiffs. I find in the 
Becord no information whatever upon this point. 

It is very plain that if the Company's intent be 
to bind down the insured to the conditions in 
which they now insist, they could, and in their 
f jDture policies, can easily do so, by a more precise 
clause, oy a "j)actum late conceptum." All po- 
licies need not be alike ; the Statutes before me 
show that the Directors have an extensive lati- 
tude allowed them ; but the rule of interpretation 
in this very contracUctory clause must prevail. 

The printed receipts shown, speak of the ''an- 
née échue " "série de Juin" ; those words would 
certainly convey the idea that the Plaiiitiffs 



had in view five payments, but those words are 
also consistent with the idea that the Defendiot 
who, if the first payment was not a special one, 
paid a " cotisation " or prœmium, in advance, eon* 
sidered that he should, the year after, paj again. 

There is not enough, here, to give to the con- 
tract the force of an admission which the Plain- 
tiff have attempted to assign to it, any more than 
there is enough in the Plaintiff's letter of 2$tii 
February 1868,acknowledgiug the notice given 
him by the Defendant.but saying nothing as to a 
6th payment to negative the liability of Defendant 
for that fifth payment, if the contract had Buffi^ 
ciently stipulated it. This letter informa the 
Defendant that as his risk should end with a 
financial period, supplementary months are to be 
added to the 4th year, and the risk to come to an 
end only in December 1868. 

All these facts are facts in the cause and are to 
be considered with what further evidence then 
is ; but I do not think that they could in this 
case have mqch influence on the Decision of the 
learned Magistrate, grounded upon the nature of 
the contract and the terms of the policy. 

On the whole, therefore, I have, after consult- 
ing the other Judges, who concur with me, coBie 
to the conclusion that there is nothing, in the 
case sent up, to warrant me to disturb the Ded- 
sion of the Magistrate, below. 

I shall, therefore, dismiss the Appeal, but with* 
out costs. 



SVPREXE COURT. 
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MaÎTBES XT SEEriTEUBS, — SjLLAIBE, — ^PbIVI- 

LàoE^ — ABKnriST&A.T£UB, — Chef esiploxb. 

Le privilège des gent de setvice pour hur icdaireSf 
inenUonné dans TOrd. de 1852, ne s* étend pa* 
aux personnes occupant la position d'Administra- 
teur ni même celle de Chef Etnploi/é de propri&tk 
sucrières. Ce privilège est restreint attx personnet 
payées mensuellement comme sermteurs et domes» 
tiques, au engagées pour accomplir des fonctiont 
analogues. 

Mastebs and Seeyaxts, — Salary, — PainîiŒ^ 
Manageb,— Chief otebseeb. i 

TliS privilege of receiving payment of wages a^ccork 
to a certain class of servants {"ge7is de service 
mentioned in the Ord, of 1852, luis not been 
tended to salaried persons in Hie position ofnic^, 
nagers or overseers of Sugar Estates, The «j 
v^ilege is restricted to persons hired by the "tnont 
as domestic servants or engaged to perform sh/vU 
svhordinate duties. 



CKËDIT FOXCIEB OP MAUEITIUS, LU 

MITBD,— (Plaintiffs,) Appellante, 

versus 

Jeait Delvibe GÉRAITDPLÉ & akotheb,-^ 
(Defendants,) Bespondents, 



t 
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Before : 

His Honor the Chief Judge and 
Honor Mr. Justice Bestel. 



:s,tfc 



Hon. Léon Aenaud,— Of Counsel for Appel- 
lants. 
J. PiONiouT, — Appellants' Attorney. 

L. BouiLLAJU), —Of Counsel for Géraudflé. 

J. BoircHET, — Attorney for same. 

HOK. V. Njlz, —Of Counsel for Bertin, 

Attorney in charge of the " Ordre." 



10/^ Septemher IS6S. 

This was an Appeal from a Judgment of the 
Master, in the distribution by way of an *'Ordre" 
of the sale price of a landed property situate in 
the District of •* Plaines Wilhems "called **La 
Nancy." The Master had admitted the claim of 
Jean Delvire Oéraudflé for salary amounting with 
arrears to j$720 as a privileged debt. 

• 

Oérandflé claimed this preference as being 
" Chief Overseer '* of the Estate. The Appel- 
lants had contended before the Master that he 
was really the " Manager" of the property, to all 
intents and purposes, as the proprietor did not 
reside upon the Estate and did not keep the ma- 
nagement in his own hand, being a Government 
Mnployein Port Louis» and only visiting the 
property.occasionally. Consequently it was argued 
that G-éraudflé had no claim for a preference or 
privilege over the general creditors as being with* 
in the category of " gens de scf^ice " of the Civil 
Code or any other ground in law. 

Hon. V. Naz for H. Bektin, in charge of the 
" Ordre," abides by the decision of the Court. 

Hon. L, AnNAvn^for Appellants, submitted, on 
the evidence, that Géraudflé was truly the Ma- 
nager, as his brother, who was proprietor of the 
Estate, only went to visit the property from 
time to time ; but he further submitted that 
since the ruling case oïMoniUle v Qoburdhun 8f 
ors,, decided on 4th June laBt,(aee page 19) it was 
immaterial whether Géraudflé was really the 
**Man0ger" or acted in the subordinate capacity of 
" Overseer," as payment of salary or wages by 
.privilege over ordinary creditors, was not extend- 
ed to persons of either of these classes. 

L. RouiLLABD, for Respondent : The point 
now taken on the other side, is quite new. It 
never was placed before the Master; consequent- 
it cannot be listened to here. The onlv point 
low was the question of fact as to Géraudflé 
ing really overseer. Till the Decision in the 
of Monttlle, lately pronounced and referred 
on the other side, overseers were alwavs col- 
ted, at least by the Master, ns having the pri- 
e£;e of gens de service. It is the late Decision 
the case of MontiUe which has given rise to 
is Appeal; but that Judgment cannot be applied 
a case occurring before it. 



THE COUBT. 



rfllli'^f The discussion before the Maxtor appears to 
ive chiefly turned on the question of fact, whet- 



her Géraudflé, now the Respondent in this Ap- 
peal, was to be considered the " Manager " or 
chief Overseer " of the Sugar Estate La Nancy,** 
It was assumed, apparently, that if he was '' Ma- 
nager he would have no privilege ; but if he was 
" Chief Overseer " he woul.d be entitled to 
preference over the ordinary creditors. 



a 



We do not think that there was much authori- 
ty for this conclusion. Indeed it id obvious that 
the distinction between the position of a Mana- 
ger and a cliief Overseer of a Sugar Estate must 
often be tov^ shadowy and unsubstantial to furm 
the basis of a positive Judgment of a Court of 
Justice. But since the Judgment of this Court 
in the late case ot MontiUe v Gohurdhun Sf ors,, it 
is unnecessary to pursue such enquiries. 

* 

The privilege of receiving payment of wages ac- 
corded to a certain class of servantâ,^^;}^ Je service, 
has not been extended to salaried persons in the 
position of Managers or Overseers of Sugar Es- 
tates. The privilege is restricted to persons hi- 
red by the month as domestic servants or engaged 
to perform similar subordinate duties. The Res- 
pondent Géraudflé, it is plain, is not within this 
class of persons, at all. 

The Master's Judgment was given on the 4th 
day of May last ; the Appeal was entered on the 
7th of that month. The Judgment in the case of 
MontUle bears the date of the 4th of June ; but 
even if there had been much more authority than 
any we are aware of for the Judgment of the 
Master at the time when that Judgment was giv- 
en, the Decision in the case of MontUle is appli- 
cable to this case and must govern our present 
Judgment. 

The Appeal is, therefore, admitted ; the Judg- 
ment of the Master is annulled ; but as the law 
has only been lately authoritatively fixed, we shall 
give no costs ; the costs of Mr. Bertin, the At- 
torney in charge of the '' Ordre " to be paid as 
costs of •* Ordre." 



8GPREMK COURT. 



LtCITATIOS, — PnocÉnuRE, 

UArt. 967 du Code de Frocédiire Civile se trouve 
abrogé à Maurice par F Ordonnance locale No. 24 
de 1855. En conséquence, en matière de Licita^ 
Hon, entre deux demandeurs^ la poursuite n^ap-^ 
partiendra pas à celui qui aura fait viser le 
premier Voriginal de son exploit par le Greffier 
du Tribunal, mais à celui qui, le premier, aura 
déposé sa demande en licitation devant le Ju^gê 
siégeant en la Chambre du Conseil, 



LlCITATIOy, — FbOCEDURE. 

Art. 967 of the " Code de Procédure Civile " is 
ah'ogaied in this Colony by Ordinance No, 24 of 
1855. Tlierefbrc the party who goes first, bona 
fide, before the Judge ai Uhambers and deposits 
his application for a Licitation and follows up his 
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proceedings unthotd improper delay mil be eonei* I 
dered as the inost diligent party ^ as mentioned i% 
the said Art, 967, and wdl have the carriage of 
such lacitation. 



DtrVEBOfi AND Obs.,— Plaintiffs, 



versus 



PLASSON AND Obs.,— Defendants, 



AND 



PLASSON AND Obs.,— Plaintiffs, 



versus 



DTJ VERGE AND Obs., -Defendants. 



Before : 

His Honor the Chief Judqb, and 
His Honor Mr. Justice Bsstbl. 



P. L. Chastbllibe, — Of Counsel for Plain- 

tiffs. 

-Attorney for same. 

-Of Counsel for Defen- 
dants. 

-Attomej for same. 

-Of Counsel for Lacoste 
the wife and ors. 



G. A. Bitteb, 
Hon. L. Abnatjd, 

J. PiGmêafiT, 

E. J. Leclézio, Junior,- 



10^^ October 1868. 

In this case the Court was called upon to de- 
termine which of two applications for the Licita- 
tion of certain immoyeable subjects was the one 
entitled to precedence, and to be declared the ef- 
fectual suit for carrying out the object which the 
parties had in view vizt : the division of the sub- 
jects according to their respective shares and 
interests. 

The property to be licitated consisted of lo. 
The portion of land known under the name of 
the Perhos Banhos Islands situate in the Indian 
Ocean, in the Chagos Archipelago, and being de- 
pendencies of Mauritius. 

2o. Another portion of land consisting of the 
Estate called 'Tointe Mariana," situate in the 
Island of Diego Garcia, in the Indian Ocean, one 
of the dependencies of Mauritius, bounded on one 
side bj Pointe de l'Est, and on the other sides by 
the sea and the bay of Diego Oarcia ; together 
with all the plantations and buildings existing 
thereon and all the appurtenances and dependen- 
cies thereof. 

3o. The twenty nine hundredths of : 

lo. An Immoveable property situate at Port 
Louis, at the corner of Hospital and Farquha r 
streets known by the name of '^Magasin Général 
des Huiles de Coco,'* bounded on one side by 



Farqahar street, on another side by 
street, on the third side by Charon or asaigos, sad 
on the fourth side by the property of Mr. Domin- 
gue. 

2o. Of another immoveable property known by 
the name of "Immeuble Lanongarède," at the 
comer of Farquhar and Hospital streets. Port 
Louis, bounded on one side by Hospital street^ 
on the second side by Farquhar atoeet, ontfaa 
third side by the plot of ground No. 6, and on the 
fourth side by the plot of ground No. 7, oM ds> 
signation. 

Also the vessel known by the name of ^Falco- 
ner ." of 400 tons of burthen or thereabouts, to- 
gether with all the machineries, implements, ap- 
purtenances and dependencies thereof. 

The whole of the above recited subjects weii 
the undivided property, in various proportions, of 
Henry Plasson, Merchant; Ajax Duvergé, pro- 
prietor ; Pierre Jules Levieux, proprietor, Bfanii- 
tins, and a number of other persons. 

On the 5th of June last, Ajax Doveigeobtan^ 
ed a summons from the Honorable the Acting 
Chief Judge, calling on the Defendants naaMdia 
the appended schedule, via. the said Pierro Juki 
LevieuT, and all the other proprietors, to attend 
before a Judge of the Supreme Court, at Chaa- 
bers,on Friday the twelfth day of June instaDt,st 
ten of the clock in the forenoon,to shew cause vi^ 
an appraiser should not be appointed and orde^ 
ed to examine the immoveable property desciibed 
in the said Schedule, and determine whether tiis 
said property may be conveniently divided ip kjod 
between the parties, and why, if so, such division 
shoold not take place, and why if not, such ap- 
praiser should not value the same, to the end tiut 
the sale by Lidtation thereof may take place be* 
fore the Master of the Supreme Court, according 
to law. 

Costs to be costs of division or sale, as may be, 
unless otherwise specially ordered. 

On the 8th June, a similar summons at the 
instance of Henry Plasson and another proprietor 
against the rest of the co-owners was obtained 
from the Chief Judge sitting at Chambers : the 
Judge's clerk marked this appUcation as depoeitea 
in Chambers at 10 a.m. on that date. Both soa- 
mouses were served on the same day, vis. the dth 
of June. The application of Plasson and another 
was marked onthelOth June "seen by the B^ 
trar of the Supreme Court." The application fcr 
Duvergé was not vised at all by the said B^ 
trar. 

On the return day of the first summons, vtf : 
12th June, the Judge at Chambers, on beamv 
Counsel for Duvergé and for various of the shar^ 
holders who joined him in his applicatioOi aoa 
also Counsel for Plasson and various of the otner 
co-proprietors who objected to the applic*^?^ . 
recorded default against the parties not appeariOg 
generally, and quoad ultra in terms of the Cham» 
ber Ordinance of 1855, seeing that opposinon 
was made to the application, referred the matter 
to the Court. 

The case came on for argument before w 
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Conrt, on the 4th and 5th of August, when the 
two applications were consolidated and were heard 
together aa one case. . 

Hoyo&ABLE L. ABNAUi),for Plasson andanother. 
The case appears to us to be a short and plain 
one. We hare the visa of the Begistrar on our 
application ; our opponents have do visa at all. 
Thito is decisive of our right to go on as Plaintiffs, 
for, by Art. 9G7 of the Code of Civil Procedure^ 
it is declared : ^ Entre deux demandeurs, la pour- 
" suite appartiendra à celui qui aura fait viser le 
** premier l'original de son exploit, par le Greffier 
" du Tribunal ; ce visa sera daté du jour et de 
'' l'heure." It will probably be said that in Mau- 
ritius this law has been abrogated ; but I main- 
taio the contrary. I contend that it is part of 
the law of the land, which can only be taken 
away by an express legal enactment. 

In truth it has never been repealed either ez- 
* pressly or by implication, if such implication 
could be admitted ; which I dispute. 

It is quite obvious that if the necessity of this 
Visa by the Registrar were not enforced, a person 
applying for authority to licitate a property might 
lie by for months after getting the Judge's au- 
thority to proceed and might do nothing farther. 
This would be an intolerable evil. I do not allege 
that there has been any undue delay io this case. 
Both parties andtheirAttornies, I have no doubt, 
acted in perfect good faith. 

P. L. Chastsllieb for Duvergé and Ors.: 
We contend that it is our right to go on with 
onr proceedings for the Licitation of the proper- 
ty, and that our opponents are not entitled to 
Btand as Plaintiffs. The Article of the Code of 
Civil Procedure is no longer the law of this Co- 
lony. It has been abolished by the introduction 
of a totally new form of proceeding, via, : the 
going before the Judge at Chambers. This took 
plhoe, now, nearly 13 years ago. Ord. No. 24 of 
1855. (The Chamber Ordinance.) I contend 
that any law may be abolished by implication. 

TOUILLIBR, I. 158. DBMOLOMBl,p. 116. MSB- 

us, " QuesUona de droit," p. 481. The change 
in our forms has been radical. There is, now, no 
" exploit " of the Attorney to be vised. We so 
before a Judge and get a Summons ; and till the 
prtsent instance no one ever heard of getting the' 
proceedings in Chambers vised by the Begistrar. 

When we look at the dates of the respective 
proceedings, here, we find that we took the field 
mt and were clearly before the other parW, in 
point of time. There is no allegation of bad 
&ith on either side. 

E. LiOLRZio for certain of the co-proprietors 
abides by the Decision of the Court, and for La- 
coste the wife and Ors., joins Chabtsllibb and 
argaes: I admit there is no express abolition of 
Art. 907 of the C. Civ. Proa, but it is abrogated 
by the clearest implication. We have now a new 
eystem of procedure altogether. We don't re- 
quire any ** visa " by the Registrar. The Ushers 
prepare the ** Exploits " in France or at least fill 
them up. Here, the Ushers merely serve our 
writs wbich are prepared by the Attorney. The 
procedure in Liatation is expressly regulated by 
Ord. No, 24 of 1866. The party applying goes 



at once before a Judge of the Supreme Court, at 
Chambers, and gets a Summons subscribed by 
the Judge. This is a Judicial Act. Prom that 
moment the Judge is seized with the case and 
any " visa *' by an inferior official is not required. 
If the party does not go on with due diligence, 
the Summons lapses on the day of the return, 
which is usually quite a short period, namely : a 
few days which are allowed for service. The prac- 
tice in Chambers is, I believoi to refuse a second 
Summons. 

Q-. GiTiBEBT and E. Psllebbax7 for their ros- 
pective clients among the co-owners, abide by 
the Judgment of the Court. 

Hon. Abkiud replies : My first point is the 
want of the visa of the Begistrar on the summons 
of our opponents. This I maintain is fatal to their 
pretensions, for we have got the visa on our pa- 
pers. 

The law of the country cannot be changed by 
implication ; of this we had an excellent example 
in the late case of The Oeylon Oompany Limited 
V, CordoucM^ 10th May 1867, (Piston's Beport, 
Vol. VII, page 17.) where it was in vain argued 
that the prohibition against the " Procureur Ge- 
neral " and his Substitute engaging in private 
practice was abrogated by a contrary custom ex» 
isting in our Courts of law. The motives for such 
a rule as that embodied in this article of the Code 
of Civil Procedure are equally strong. now,as they 
ever were. The same necessity exists of having 
a law to determine which of two or more parties 
shall be allowed to continue the proceedings 
which have been set on foot by more than one 
of them equally interested. It is said that there 
is the interveation of a Judge at the outset of 
the case, here ; but this only confirms the law, for 
we find that ** visas " are required in France 
when the Licitation has begun by Order of the 
Judge. See Chautbax7 and GabbA, Vol. V, 
Question 2,60é, S. 1841, 2,199, S. 1819: l-Séé. 

But even if the point of visa were thrown 
aside, I must succeed in establishing my client's 
right to go on with his Licitation. I maintain 
that my service was the first in time; and 
after a party is made aware by service 
that anotner is before him, he should not 
be allowed to proceed any farther. I do not 
admit that the proceedings lapse by the days of 
return being allowed to expire without farther 
steps being taken ; and so a Plaintiff not in good 
faith, might delay the proceedings indefinitely 
by not going on. The '^ visa " follows the service 
and at once fixes which of the parties is to tako 
the further and necessary proceedings and is the 
only check on the Plaintiffs thrusting in fraudu- 
lent and defective schedules to be afterwards 
covertly withdrawn, and thus getting the start 
of the really bona fide Attorney, who requires 
time to take full instructions from his clients and 
prepare the necessary writings. 

JUDGIPSNT. 

The question raised in the present discussion 
is one of considerable interest. It is also plainly 
one of practical importance ; for, in the oonduet of 
the familiar and useful action of Licitation for 
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the division of common property, it is very ma- 
terial to ha?e a clear rale tor determining which 
party of two or more interested in the BubjectB, 
shall be held entitled to follow out the legal pro- 
ceedings for the common behoof io which all are 
concerned,but which cannot be allowed to be mul- 
tiplied beyond one suit or process in which the 
rights of every co-owner will be protected,and his 
legal share ultimately determioed. The old rule in 
France, and we believe the rule prevailiog in 
other countries where the Boman Civil law is 
the basis of their legal systems, was to give pre- 
cedence to the party '' la plus diligente " or who, 
first, took the proper initiative for carrying on the 
necessary legal proceedings.This Was plainly a very 
fair and equitable arrangement and the same ge- 
neral principle must prevail in eyery country 
where such a form of action exists. But practi- 
cally, when more than one of the parties claimed 
to be the " plus diligente, '' it was by no 
means easy for the Courts to determine the 
matter, at all events in many instances, with- 
out a long troublesome, and often a disagree- 
able inquiry into the special facts which each 
alleged in support of his pretension to be con- 
sidered the " plus diligente," in the particu- 
lar case. To obviate such difficulties for the 
future, the f ramers of the new*law in France in- 
troduced the regulation embodied in Art. 96/ of ' 
the Code of Civil Procedure which has been so 
much relied on in the present case by the Conn- 
sel for Mr. Flasson and Ors. 

The matter is very well explained in the fol- 
lowing passage from the *' motifs et rapports " of 
the Coae of Civil Procedure, page 899. 

*' Une autre amélioration a été fsite relative- 
" ment à la poursuite des demandes de Licitation 
*• ou Partage." 

" On sait que le droit d'accomplir ces sortes 
<* de poursuites appartient à la partie la plus di- 
^* ligente ; c'est une ancienne règle et le projet la 
" confirme. 

" Mais il y avait un malheur qui s'attachait à 
*' cette règle, c'est que plusieurs parties récla- 
'* maient, quelquefois toutes à la fois, l'avantage 
<' d'avoir été la plus diligente ; et il n'était pas 
" toujours facile de décider entre elles. De là 
'* naissaient des contestations incidentes dont les 
" frais étaient souvent plus pesants que ceux de 
" la procédure principale. 

" L'Article 967 retranche cet aliment aux 
" discussions. Un simple visa, donné par le 
*' Greffier sur l'original de la demande, fixera, dé- 
** sormais, la priorité entre deux prétendants à 
•* la poursuite." 

It will thus be seen that a hard and fixed rule 
was introduced by this article to the efiect that 
the person who first got his '' exploit " marked 
by the Registrar of the Court, should be deemed 
the party entitled to take the lead, and carry 
thro' the proceedings for the general behoof. 

It has been argued for Mr. Plasson and Ors. 
that it is still the law of the Colony; that the rule 
has never been abrogated, either explicitly or by 
implication, and that consequently, as they,alone, 
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have observed the formality in the present ease 
the pretensions of their opponents to stand as 
Plaintiffs in these proceedings, must be leseeted 
by the Court. 

This hnn^B ns at once an<^ directly io the oon- 
sideration of the peculiar mode and form of pro- 
cedure in actions of Licitation now in use ia tlis 
Colony. The procedure in these suits, aloag 
with a variety of other matters, is regulated l^ 
the Chamber Ordinance, No. 24 of 1855. Tiia 
law enjoins that actions for Licitation shall not 
begin, as ordinary suits do, in the departmeot, 
strictly so called, of the Supreme Court. 

The application is made at once to one of the 
Judges of that Court, sitting in CbamUer8,and it 
is only when the Licitation is opposed that it is re- 
mitted by him for the consideration of the Coait 
Now what actually takes place in Chambers ? 
A single Judge presides, and the Officer who 
takes charge of the applications and of the docu- 
ments produced and puts into writing the Orden 
of the Judge for his ' signature, is the Judge'i 
Clerk, and not the Heg^strar of the Suprem» 
Court or any of his Assistants who have abund- 
ance of duties to perform elsewhere. 

The PlaintijQP in a suit of Licitation who ap- 
pears before the Judge at Chambers, procures i 
summons written by the Judge's clerk and signed 
by the Judge ordering the parties called as De* 
fendants to appear, usually in eight dajs, to shew 
cause why the Licitation of the subjects men- 
tioned in the Plaintifi^s Schedule should not 
be proceeded with by the appointmeut of an 
Appraiser, &c. An entry of the whole proceed- 
ings is made by the Judge's Clerk in the books 
of the Chamber Department. This entry con- 
tains the number of the application in a regolir 
series, the date, the name of the Plaintiff's At- 
torney, the names of parties, J^aintiffs and De« 
fendants, the subjects to be divided, the retain 
day of the summons, t. e. the day on which the 
Defendants must appear to answer the summoni 
before the Judge at Chambers, and the amonnt 
of the fee or tax paid for the summons. In the 
present case, for example, the entry of Duvergé'l 
application, on the 5th June, is in these terms : 
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IhxreTgé * ^ 
No. 405 g versus < i 
1-9 Levieux A ors. I jS 
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licitation of 
anoilEcita^ 
blishment 

» and several'* 
immovea- 
ble proper- 
ties* 



granted, 
return 
12th in- 
stant, at 
10. 



The application for Plasson and ors., on the 
8th June is entered mutatis mutandis in predaely 
similar terms. 

The summons is given oat by the Judge's clerk 
and it is then served by an Usher, on the Defend- 
ants who appear or leave default, as it' may be, on 
the return day. The Judge on that day, resomei 
at Chambers the proceedings, and issues undff 
his hand, the proper Orders, whatever may bo 
required for the furtherance of the case. If there 
is no opposition, the suit begins and ends at 
Chambers, under the Orders of the Judge. If 
there is opposition, the Judge sends the case on 
for the determination of the Supreme Ooart. Tiul 
0B the system of procedure which has existed lA 
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Mauritius for nearly 13 jears. It is complet^ 
within itself. We believe it works well in prac- 
tàoBy and the profession are thoroughly familiar 
with it in all its details. Now it is worthy of 
remark that during all that time, and till .the 
present case arose, there is no instance of the Re- 
gistrar of the Supreme Court having adhibited his 
visa or any application for Licitation, or of bis 
having been called upon by any litigant or any- 
Attomey to do so. In the table of fees payable 
to the Registrar, which has been passed by the 
Legislature subsequently to the Cnamber Ordi- 
nance, there is no entry applicable to any such 
visa. So the cursus curim Which is the lex curîœ 
according to a principle very generally admitted 
in all countries, and often given effect to in Mau- 
ritius, would be against the contention of Messrs. 
Plasson & ors. 

At this stage of our Judgment, it will be ,conve- 
nient to notice an argument of the learned Coan- 
sel for Messrs Plasson and ors, founded upou 
the Decision of this Court, in the case of TJco 
Oeylon Company v. Oordouan, May 1867. In that 
case it was maintained that the practice of tbo 
Court, by which the Procureur G-enerai and his 
Substitute bad been allowed to give their pro- 
fessional services at the Bar, for private parties, 
had established the right of those officials so to 
act in all time coming. 

The Court, however, refused to listen to the 
plea and found that the prohibition against their 
doing so in Art. 86 of the Code of Civil Proce- 
dure waa still the law of the Colony. But it viill 
be remarked that in that case, the practice of the 
Court against which the party taking the objec- 
tion had to struggle, so far at least as the Prucu- 
reur General» himself, was concerned, was no es- 
tablished usage at all. The Acting Procureur 
General had been in office, when the discussion 
arose, onlj for a few months, and any previous 
custom alleged went little beyond this that be 
himself on a previous occasion, when Acting Pro" 
eureur General, had argued as Counsel in certain 
cases for private parties. 

No doubt as to the Substitute of the Procu- 
reur General, eo far as related to a previous cus- 
tom or practice,' the case was one of greater 
difficulty. Here the Judges were divided in opi- 
nion, but they all agreed that the law of Art. 86 
of the Code of Civil Procedure which, it was ar- 
gued, had fallen into desuetude, was a law not of 
detail or of process, strictly so called, but a funda- 
mental law, a law of principle, a law of public order 
regarding an Institution, the '* Ministère Public, 
not existing in England, but forming an essential 
department of the French and Colonial system. 

One of the Judges was of opinion that the 
restriction regarding the private practice of the 
Substitute Procureur General was estabiished 
by the terms of his appointment by the 6o- 
veroiTient and the implied concurrence of the 
Court, for many years, without any objections. 
The other Judges considered that there was 
not enough to abrogate a fundamental taw of 
the Colony ; and so both the Procureur General 
And bis Substitute were held to be debarred from 
the right of private practice. The decision of 
that case cannot, therefore, apply to the present. 
^e are dealing here with a mere arbitrary ^le 



of detail in procedure, not with a fun(lamental 
principle of our law. 

But it appears to us that there are other and 
broader grounds than the mere cursus curiœ on 
which our Judgment may be rested ; that ar- 
ticle 967 of the Code of Civil Procedure is no 
longer the law of Mauritius. We are of opinion 
that a law of procedure which has not been ab- 
rogated in direct words, by a subsequent Statute 
or Ordinance may, in special circumstances, have 
lost its force and power of adaptation and so 
stand repealed by implication. But this is a prin- 
ciple which requires to be very narrowly watched, 
and we are already of opinion that the implied 
repeal of such a law must be very strong indeed, 
must, in other words, be direct and positive to set 
aside what was, at one time at least, part of the 
law of the land. Any other doctrine would place 
a most dangerous power in the hands of Courts 
of Justice, a power plainly liable to very great 
abuse, and one of which no constitutional Judge 
would ever desire to avail themselves. 

But where there has been a radical^ change of 
system, it will, we think in most cases, be found 
that any special or peculiar feature or rule of pro* 
cedure of the abrogated System, which it is con- 
tended ought to be engrafted on or continued in 
the new 'System as not expressly repealed, is plain- 
ly inconsistent and irreconcilable with the new 
system which has taken the place of the old, 
and therefore must, necessarily, be dealt with 
as having given way to exigencies of the new sys- 
tem. Let us apply this test to the question now 
before us* The article of the Code of Procedure 
declares : *' Entre deux demandeurs, la poursuite 
appartiendra à celui qui aura fait viser le premier 
l'original de son exploit par le greffier du Tribu- 
nal, ce visa sera date du jour et de l'heure." 

Now, under our present procedure, we have 
no *' exploits '' by the Plaintiff in actions of Li* 
citation. The '* exploits" were prepared or, at 
least, filled up by the Ushers and were served on 
the Defendants at the instance of the private 
party, alone, without any judicial intervention at 
all. In that position of matters it might be very 
proper and suitable that the precedence in the 
subsequent proceedings should be accorded to 
the party who went first before an official of the 
Court and had his procedure for the first time 
made public, which, up to that date, had been 
merely ex parte and at the private suit of the 
Plaintiff. 

Naturally, the Begistrar of the Court in which 
the proceedings were brought was the public of* 
ficer selected whose visa should establish the pre- 
ference in favor of one of the parties. But under 
our system in Mauritius things are conducted in 
a way eotirely different. The application is pre- 
pared by an Attorney and submitted to a Judge 
of the Supreme Court, who, at the outset, takes 
cognizance of the case judicially, who, to use a 
common impression among us, is seized with 
the case, aud subscribes the summons call- 
ing the Defendant before him. The Jud- 
ge's clerk who is also a public officer, keeps 
an accurate record de die in diem of all that is 
done, as we have already seen, with the num- 
ber of the application, the date, the names of 
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ptrtieBy the subjects to be licitated &û. The 
Usher, "^th us, merely seryes the notioes on 
the Defendants. There his duty begins and 
ends. Again it will be seen that we hare 
no '' exploits " to be ^^ vised, " so the law, at 
least in terminis, could not be complied with, and 
we do not think that it would be consistent with 
principle, that the proceedings so taken by a 
Judge of the Supreme Court and recorded by the 
proper Ohamber's official, vi» : his clerk, who, in 
Chambers, acts as Registrar, issuing orders, re« 
oeiving fees, entering applications in books by 
him kept for that purpose, should subsequently 
be submitted to the Begistrar for his " vùa" It 
will also be remarked that many of these cases 
are final It disposed of in the Chamber's Depart- 
ment and never reach the lists of the Supreme 
Court, at all. This, again, shews that the inter- 
vention of the Registrar, under our present 
forms, at this stage, is not only opposed to prin- 
ciple but would be quite anomalous. 

It was stronglv urged upon us, at the trial,that 
the reason of Rule 967 of the Code Civ. Proce- 
dure was as strong as ever in Licitation suits, 
and that if we were to hold that it is no longer in 
force, all the difficulties of the old French law 
would revive and we should be driven in all cases 
of disputes between Attomies as to who was the 
'^Ins diligent," to allow long« expensive and 
troublesome enquiries as to the facts of each par- 
ticular case. 

But this, we think, is a mistake. There is no 
dagger of any such inconvenience. The party 
who goes first bona fide before the Judge at 
Chambers and deposits his application and follows 
up his proceedings without improper delay is the 
oue who will have the carriage of the case. The 
day of return under the summons signed by the 
Judge is usually a short one and is peremptory. 
Bo that if the party first applying fails to go on, 
his summons will fail and ne will open the way to 
others. 

These considerations will also, we think, serve 
as a sufficient answer to the contention of Coun- 
sel, that even if Art. 067 of the Code of Civil 
Procedure should be held to be abrogated, the 
priority of i the service of the summons, in this 
case, should be enquired into. 

We do not think that in this suit now before 
lis any thing can turn on priority of service. The 
proceedings of ** Duvergé & Ors. " were in our 
opinion well and properly taken, and they were 
first in point of time, and as vet, at least, they 
have done nothing to forfeit that right of going 
on as Plaintifi^, which, it appears to us, as we have 
already ssid, they have secured by makiog the 
first application to the Judge at chambers. 

The Court, therefore, orders that the proceed- 
ings in this case shall be carried on at the in- 
stance of '* Duvergé & Ors. " ; but as this is the 
first time the present question has been raised, 
under the new system of procedure, we shall al- 
low the costs of Plasson & Ors. to be made coats 
of Bsle. 
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25th September 1868. 

In this case, the Plaintiff who are Gfsin 
Merchants in Pore Louis, sued the Defendants, 
the proprietors of the Eatate L^Espéranee in the 
District of Bivière du Bempart, for payment of 
the sum of ;$|1,389.55 c. the price of certain goods 
alleged to have been sold and delivered. 1%0 
Plaintiffs set forth that the articles for vrfaieh tbe 
price was now sued for had been *' sold and de- 
livered " at the Defendants' request and for their 
account for the Estate VB^^eramce thro'tlie 
medium of Paul Gufflet acting ^ in their name as 
agent, in town, of the said Estate L*Ewér(UM, 
from the fifth November 1867 to 28th Marohof 
the present year." The Pkintifb farther stttod 
in their Declaration that the goods had been re* 
ceived on the said Estate and had been used by 
the Defendants and consumed on the Estate to 
the great benefit of the Estate. 

The Plaintifb' firm being in liouidatioo, A» 
Court on a suggestion made on that behalf, alioir* 
ed the suit to proceed in the name of the Liqaidi' 
tor, Mr. Lacoste 
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The DefeDdants all joined in one defence and 
in their Plea they denied : lo. The Plaintiffs' 
right of action. 2o, They averred that they are 
not and ne^er were indebted to the Plaintifis in 
manner and form alleged, and 3o. They alleged 
thiit they never authorized Paul Gu£Qlet to pur* 
chase for their acciunt, from the Plaintiffs, the 
goods mentioned in the Declaration ; and that 
they are not bound to the Plaintiffs for the said 
alleged purchases by Gufflet. On these pleas, 
issue was joined. 

The Plaintiffs examined a number oi witnesses 
and put in various documents. The Defendants 
led no evidence. 

It appears that the Estate L'Espérance or " Es- 
pérance, Trébuchet,*' as some of the witnesses 
called it to distinguish it from other estates si- 
milar in name, is the property of the Defendants; 
onehalf of it belongs to Mrs. Arbuthnot, the wife 
of the Honorable J. £. Arbuthnot, who is called 
in the action for the validity of the proceedings 
and the authorization of his wife. The other 
half belongs to the heirs Trébuchet ; viz ; to 
£liza Trébuchet, the wife of Edouard Desjardins 
who is called for the validity of the proceedings 
and the authorization of his wife. 2o. To Laure 
Trébuchet, the wife of the said Paul Gufflet who 
is called for the validity of the proceedings and 
aothorisation of his wife. 80 Louisa Anna Trébu- 
chet, the wife of Charles M. M. Tyack, who 
is called for the validity of the proceedings 
and the authorization of his wife. 4o. Jean 
Auguste Mécaeé and others, the children of 
Augusta Trébuchet and André ^^ énagé her hus- 
baud, both deceased ; the said children being re- 
presented in the suit by the above mentioned 
Edouard DeBJardins. 5o. Auguste Trébuchet, 
abseut from the Colony, and represented in the 
action by C. M. A. Bellet, of Government street. 
Port Louis. 60. Emile Trébuchet and Louisa 
Trébuchet, children of the late L. C. Trébuchet 
and Thérèse Laure Nicole, his wife ; the said 
children being represented in the suit by the said 
C. M. A. Bellet. 

P. L. CuASTSLLiEB, for Plaintiffs, argued : Ac- 
cording to the common custom in Mauritius, there 
was an Agent, in Town, for the Estate Espe- 
rauce ; this was Paul Gufflet, a Broker and the 
husband of one of the proprietors of the Estate. 
The course of dealing between the Plaintiffs and 
the Defendants which had continued for many 
years, was of this nature. . 

The manager of the Estate Espérance, when he 
required provisions and other supplies for the pro- 
perty, wrote to Gufflet who sent nis clerk in the 
different stores and among others to that of the 
Pkintiffii,one of the witnesses said ''almost daily," 
with a list of what was wanted. If the articles 
and their price were found suitable, the clerk 
purchased the Articles and handed a " Bon " to 
the Plaintiffs, containing a list of the Articles 
supplied with their prices, with these words sub- 
joined *' Pour TEtablissement TEspérance/' and 
ligned by the clerk who made the purchase, with 
the date. The carts of the Estate accompanied 
the clerk who went round to make the purchases. 
Sometimes the carts arrived at the store of the 
Plaintiffs a little before, sometime a little after 



Gufflet's clerk. The articles were put in those 
carts and transmitted to the Estate and used 
there. So, prima facie^ at least, I am entitled to 
recover; Mootoo v Ooder. (Pistok's Eeport, 1862, 
P. 38.) 

The accounts of the Plaintiffs were handed to 
Gufflet and were settled from time to time by 
Drafts on the Bank, subscribed by Gufflet and 
sometimes by Charles Arbuthnot, a 6on of 
the Defendant, Mrs. Arbuthnot, and a part- 
ner of Gufflet in his business as a broker. 
A series of Accounts between Gufflet, and the 
Defendants has been produced, extending from 
*J6th December 1863 to Slst March 1838. from 
which it eppears that Gufflet took the whole 
charge, in Town, of matters connected with the 
Estate. He made the purchases of all the sup- 
plies necessary for the property, guano, rice and 
other provisions ; he had the waggons of the Es* 
tate at his disposal and he sold the Sugars of 
each Crop. He paid the Interest of money bor- 
rowed on mortgage on the land ; discounted and 
retired the bills on which money was raised for 
the current expenses, paid the proprietors their 
allocation-* as shares of the profits of the Estate,, 
and generally transacted all the Town business 
connected with the property. Three traders in 
Port Louis ha?e deponed that he was well known 
to the public as the agent of the Estate, and one 
of them stated that he has dealt with him as such 
when he would not have given him credit as an 
individual. 

At the close of the account on Slst March 
1868, when Gufflet stopped payment, a balance 
of ^19,189, iOc was brought out in favor of the 
Defendants, as due by Gufflet, at former dates 
vùf : on 80th June 1865, 80th June 1866 and 
SOth June 1867; the balance was in favor of Guf- 
flet. Interest at the rate of 10 per cent was 
stated on both sides of the account, and Gufflet 
charged no Commission. The accountc of the 
Plaintiffs for the furnishings made by them ap- 
pears, in those accounts, as having been paid from 
time to time. Thej were entered as of the dates 
when they were paid ; they were not entered on 
the books kept b^ Gufflet for his general business 
as a broker, but in a distinct and separate volume, 

Gufflet was thus held out to all the world as 
the Defendants' agent. He had general powers 
for the special object of managing tbe estate, and 
the Defendants must made good his contract. 
Story on Aokncy, Sso. 443, p. 496,— TBOPLONe 
Mandat p. 110— Paul Poitt. p. 434, No. 850. The 
extent of Gufflets' authority is to be gathered 
from tbe nature of his employment and from the 
whole evidence produced, particularly the written 
accounts. Tbe ^ourt must take the whole evi- 
dence into consideration. Tboflokg, Mandai 
No. 143. There was here an "Exploitation 
Agricole," Gufflet was the manager of it. Ha 
was a near relative of one class of the Defen- 
dants, and a Son of another of the Defendants 
was his partner in business. 

It is not to be wondered at, therefore, if he 
had their confidence and was entrusted with the 
whole management of their affairs. '* Les cir- 
'^ Constances particulières qui accompagnent te 
" mandat peuvent servir a en faire appr^ier Té- 
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" tendue. Dàlloz, Mandat No. 186 " — ^Tbop- 
** liOKa, Mandat No. 542 et seq — Paul Font, 
Chap. III. p. 550. 

I farther mamtain that the Defendants are lia« 
ble, here, as having ratified the dealings of my 
clients with Gufflet. This priociple is admitted 
bj all writers on the law of agency or mandate. 
Stobt, § 445.— Tboplono,No. 602, Part 562. 

Now, Mr. Arbuthnot went to our Store to 
examine the accounts of the Estate : 

He must have known of the dealings with us ; 
again, all the Defendants join in one defence and 
they serve upon us notice that they are to produ- 
ce G-u£Qlet'B accounts with them, in the possession 
of Arbuthnot. 

It is clear the Defendants saw there accounts 
in which our sales to them were regularly entered 
of the dates when Gufflet paid us, and the exact 
sums paid us were entered. Gufflet charged no 
commission. Some of the Defendants, or at least 
their husbands and guardians were men of busi- 
ness. It is incredible that they took no cognizance 
of their accounts. The Estate was often in ad- 
vance to Gufflet. They took advaatage of his 
dealings with us and other parties. Those dea- 
lings were for their benefit. They cannot plead 
ignorance when they are called on to pay the 
price of the Articles used by them on their Es- 
tate. Poculot V. Diaré» 24th May 1865. (Pistok'b 
Beport, Vol. 5 p. 62.) The Defendants don't de- 
ny that Gufflet was their Agent, bat they say his 
powers were restricted. But let us see his man- 
date. The restrictions must be proved by the 
Defendants, themselves. There is no evidence 
throughout these long accounts that Gufflet 
was bound to pay or even paid ready money. 
The account now sued for ought to have appeared 
in those accounts between Gufflet and the De- 
fendants, otherwise, as neither they nor Gufflet 
are to pay us, we shall go without our money, 
altogether. 

Hoir. L. Abkaxjd, for Defendants ; I contend 
that Gufflet had no authority to pledge the De- 
fendant's credit. He was bound to find necessa- 
ries for the Estate and he had funds of ours in 
hand for that purpose ; whatever the course of 
dealing between the parties may have been, we 
did not know it, far less did we ratify or confirm 
it. The Plaintiffs are bound to prove their case. 
They have been unable to adduce any direct evi- 
dence connecting the Defendants with the Plain- 
tiffs. They go upon an alleged series of circum- 
stances^ They say, they have made out their case 
upon the facts. I am ready to join issue with 
tnem on these facts. The case is quite different 
from that of Mootoo referred to, on tne other side. 
There, the Agent was interrogated in Court, and 
full light was thrown upon the case. Neither the 
fact of the agency nor his competency to bind 
the principal was denied. Here, all is in the dark. 
Why were the Defendants not called into Court P 
I shall consider the case under the heads : lo. 
Did Gufflet really pledge the credit of the De- 
fendants. 2o. If he did so, had he authority to 
pledge it ? 3o. Did the Defendants ever have 
knowledge of Gufflet's dealing vrith the Plaintiffs 
and did they approve and ratify those dealings ? 



On the first point, the endence is very scanfy. 
The words of the contract do not appear. Wa 
are a&ked to infer them from the words oa 
the top of the ''Bona " vizt " Doit TEtablisse. 
ment TEspérance." But it is not said that *the 
proprietors," are indebted to the Plaintift. 
There are three Estates of this name in the colo- 
ny ; and Chief Jutice Surtees refused a Judg- 
ment against an " Etablissement, " when the 
names of the owners were not given. Ghfflet 
does not subscribe those papers ; only his derin 
do so ; and those papers were never seen by the 
Defendants. We employed Gufflet as vre might 
have employed The Ceylon Company, just as a 
capitalist, to do oar business ; and those words 
at the top of the account have been used for con- 
venience to indicate what Estate the goods wm 
to be sent to. 

Gufflet had funds in his hands to meet the 
Plaintiff s claim, at least, when he failed ; he was 
in our debt, and must we pay for those goods 
twice over P This would be against all equity. 
As a general rule, no agent has a right to bay on 
credit. 

Stobt, on Agency § ] 19. — Smith's Mereontik 
Jjaw p. 120 § 4. There is no evidence that the 
Defendants held Gufflet out as entitled to pledge 
their credit. I admit that would be a ground in 
law to subject my clients. Stobt on Agency § 
133 ; but I maintain that Gufflet, there, contrat* 
ted for himself and not for the Defendants ; bat 
I admit that the articles did ultimately reach oar 
Estate and consumed there ; but they were first 
sent to Gufflet's office who invoiced and dispatch- 
ed them to us. It is very remarkable that neither 
the nature of the agency has been proved, nor 
its extent. There is no bought and sold note. 
It is said Gufflet saw the papers left witd them 
by his clerk and no account when he paid them. 
Bat thi^ is not enough unless it is proved that 
Gufflet had power to bind us. His Clerk went 
about shopping where he could get the best and 
cheapest goods ; the articles went not to the Es- 
tate out to Gufflet's office whence they were 
invoiced and dispatched to '^ Espérance*' and if 
they were of defective quality tbey were re- 
turned by the Msnager not to the Plaintiffs' 
store but to Gufflet. L. J. Beports, Yol. 
1827. p. 139, Exchequer. It was a simple com- 
mercial transaction with Gufflet, who did not act 
as a Broker, and only charged interest for his 
trouble. 

Secondly, I contend that Gufflet had no power 
to^ pledge our credit, even if he did so. In 
Mootoo' 8 case, the capacity of the agent was not 
disputed. In the present case the PlaintiOSi rely 
on four witnesses and three sets of document 
The witnesses don^t prove the agency and the 
documents are of two classes; the papers left with 
the Plaintiffs by Gufflet's clerks, and the acooant 
rendered by the Plainti£Es and the accounts bet- 
ween Gufflet and the Defendants. But the De- 
fendants knew nothing of those documents. They 
never saw them and even if they had seen theoii 
thé latter were only accounts current between 
them and Gufflet, they are not agency accounts 
at all. They are such accounts as an Ei^te keeps 
with a monied man on the ** place." ISo doabt 
be was a relative of some of the Defendants and 
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interested, thro' his wife, in the Estate ; but that 
does not alter his position. He did not act as a 
broker. Tbe Plaintiffs applied, all the time, for 
payment of their accounts to Gufflet and get it 
from him. They never applied to the Defendants. 
They say Gufflet never was in use to pay ready 
money. But that proves nothing. There is no 
proof that we ever saw any of those papers ; and 
one of Gufflet's clerks deposes that he did not. 

In the third place it is plain that whatever was 
the course of dealing, the Defendants were kept 
studiously in the dark. In the invoices senf the 
manager of the Estate, the names of the sellers 
did not appear. So, no vinculum/n juris existed 
between the Plaintiffs and Defendants. As to 
Arbuthnot's visit to the Plaintiffs' store, the only 
result is that he denied all liability for the Plain- 
tiffs* account, the case is quite in contrast to 
Mootoo^s case in this particular as well as in the 
, other features which I have already pointed out. 

It is said in the last place that the Plaintiffs 
account does not appear in Gufflet's last accounts 
rendered to us ; and this shews Gufflet supposed 
tbe Defendants, not himself, liable to pay it. But 
Qufflet's account beiog a mere account current, 
not an agency account, nothing appears in it ex- 
cept when it was paid. This is the true explana- 
tion oi» the fact. Gufflet ought to have paid it, as 
he had abundance of our funds in his hands, when 
he stopped payment in March last. He was the 
only party the Plaintiffs dealt with, and they 
must look to him, not to us, for payment. 

THE COURT: 

- This is an example of a class of cases, which 
frequently occur in Courts of Justice, when a 
Plaintiff on the failure of a party with whom he 
has been dealing, seeks to fasten a liability upon 
another person with whom he has not come into 
contact so directly, on the allegation that the 
party with whom he transacted more immedi- 
ately was truly an Agent and did really repre- 
- sent another person who was the actual princi- 
paL In sach cases, the partr alleged to oe the 
principal and called as Defendantf, sometimes de- 
nies that he was the principal in the transactions 
in question, or he alleges that the powers he 
conferred on his Agent were limited and did not 
extend to the matter of dealing with the Plaintiff, 
or he puts forward some other more special or 
particular grounds of defence to repel the claim 
of the Plaintiff, and ayoid the alleged responsibi- 
Kty. 

In discussions of this description, and parti- 
cularly where no written mandate or authority 
from the Defendants to their alleged Agent has 
been produced, as in the present enquiry, the 
case comes to be one of facts and circumstances, 
and the Decision will turn on the special facts 
disclosed in evidence. 

Every case, therefore, of implied or tacit 
mandate must depend upon its own facts and 
upon its own merits. 

The Defendants, in the present suit, have 
ttood upon the defensive. They have led 
no evidence* They deny that Gufflet had any 



authority to pledge their credit to the Plaintiffs, 
and they farther aver that he had funds in his 
hands to provide the necessaries for the Estate ; 
that they know nothing of his dealings with the 
Plaintiffs ; that they Hever ratified or approved 
of such dealings and that the loss caused by his 
failure to pay the Plaintiffs, cannot, in equity, 
fall upon them as this, they argue, would, in 
truth just be, to make them pay the price of the 
Articles furnished, twice over. 

In this as in every suit, the PlaintifiPis are 
bound to prove their case. 

We do not think that there can be any doubt 
as to their having fully established what may be 
called the first part oi that case, vizi ; that they, 
themselves, through this long course of dealing 
extending over a period of four to five years, did 
honâfide understand and believe that they were 
dealing with the proprietors of the Estate '' Es^ 
pérance " through their Agent Gufflet, and not 
with Gufflet as an individual. The " Bons " 
handed to the Plaintiffs by Gufflet or his 
clerks, with his full knowledge and appro- 
bation, when the goods were delivered by 
the Plaintiffs, invariably bore that they were sup« 
plied to the '^ Etablissement Espérance" This is 
the common and short form of expression used 
among us for the '^ Proprietors of the estate 
Espéra/nce " ; and so well is that known, that we 
should scarcely require any positive proof of the 
fact in a suit before us. But one of the witnesses 
spoke distinctly to the meaning of these words. 
The goods when sold were delivered at the door 
of the Plaintiffs' store into the carts of the Es- 
tate which were sent for the articles and had the 
name of the proprietors painted upon them. 
That, therefore, the Plaintiffs believed that Guf- 
flet was the Agent of the Estate, that he held 
himself out to be so and the Plaintiffs dealt with 
him as such, there ' can be no doubt. But al- 
though it is an important element in a case like 
this, that the Plaintiffs did truly and in honA 
fidsj rely on the credit of the alleged principals 
and not on that of Gufflet whose personal credit 
did not stand high, as we learn from the evi- 
dence in the case, there would still be some- 
thing wanting to establish a sufficient vhiculum 
juris between the Plaintiffs and Defendants to 
enable the former to recover in this case. 

The Defendants plead that they did nothing 
to warrant the Plaintiffs' belief that they were 
dealing with them, the Defendants, They say 
that they were not aware that Gufflet dealt witn 
the Plaintiffs for those supplies of grain which 
reached and were consumed upon their Estate. 
Now as to this matter of fact, it is to be obser- 
ved that the Plaintiffs' accounts were sent to 
Gufflet who examined them and after he was sa- 
tisfied that they were correct, they were paid bj 
Bank cheques subscribed by Gufflet or his part- 
ner Charles Arbuthnot, a son of one of the De- 
fendants. These accounts, sd paid, are regularly 
entered in the account between Gufflet and the 
Defendants. It is scarcely possible to suppose 
that at least those latter accounts, extending 
over a period of several years, were never seen 
by the Defendants. A witness, one of Gufflefa 
clerks, stated that, to his knowledge, the Defen- 
dants had not seen them ; but the Defendant! 
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themselres called upon Mr. Arbufchnofc, the has- 
band of one of them, to produce these docu- 
mentS) and they were handed in ac the trial hv a 
olerk of G-îiIflec. Another witness deposed that 
Mr. Arbuthnot *' 3 or 4 months " before the 
trial, came to the Plaintiffs' store and asked for 
a sight of the accoant of Espérance Estate, 
■tanding in their books, and that those account 
were then shewn to him. We should, therefore, 
have very great difficulty in accepting the De- 
fendants' statement, that in point of fact they 
were entirely ignorant of Guffiat*8 dealings with 
the Plaintiffs. 

It was a very difficult thing for the Plaintiffs 
to prove positively that the Defendants had 
taken cognizance of the account in which those 
dealings were recorded, but looking at the cir- 
cumstances oP the case, generally, the length of 
time over which the dealings extended, the re- 
lations existing between Q-ufflet and the Defen- 
dants, the position of the Défendants and of the 
parties who were naturally charged with the 
management of their affairs, some of whom at 
least, are experienced men of business, we re- 
peat that we should have great difficulty in 
holding that the Defendants had no knowledge 
of what was going on with the Plaintiffs. If 
they knew generally what was going on, under 
the management of Qufflet and never took anj 
objection, but tacitly at least, approved and rati- 
fied his proceedings, it would now be too late to 
permit them, when it suits their purposes to re- 
pudiate the connection, to disavow him as their 
agent and to refuse to pay for the supplies 
which had been made to their estate thro' him. 
But supposing they did not see and examine 
G-ufflet^s accounts, during all the long time he 
managed matters for them, it might, we think, 
be very well said, sibi imputent \ they have them- 
selves to blame and cannot now be allowed to 
take advantage of their own laches and neglect. } 
But we think that if a plea of the Plaintiffs, 
which must now be considered, should be held 
to be well founded, it will be still more clearly 
seen that it is of little materiality for the deci- 
sion of the case, whether the Defendants saw 
and examined Gufflet's accounts in which the 
dealings with the Plaintiffs were recorded or 
left them uncalled for during all the years of his 
administration. 

The Plaintiffs allege that the Defendants put 
forward Gufflet before the public as their agent 
in Port Louis, and permitted him, for a series of 
years, to transact the whole business of the Es- 
tate ; that the Plaintiffs dealt with him all along 
on this footing and that now that he is insol- 
Tent, the Defendants must take good the obliga- 
tions undertaken by him on their behalf and for 
their benefit. 

We think that it is amply shewn in evidence 
that Gufflet was entrusted by the Defendants 
with the whole conduct of the affairs of the estate 
in Port Louis ; we see from his own accounts 
with the Defendants that he purchased all the 
necessaries for the property and sold all the pro- 
duce. He paid whatever claims arose agamst 
the estate, and divided the profits among the 
Defendants. From those accounts, extending 
oyer seyeral yearS; it is seen that in fact he did 



every thing connected with the estate, its wanti 
and mtnagement. This authority was of tlia 
amplest and most general description for the 
management of this particular subject. H« 
plainly enjoyed the fullest confidence of ihe De* 
tendants ; the waggons of the estate were pat at 
his disposal, when supplies were waated. He vai 
general ly known as the agent of the estate. The 
witnesses who are traders in Port Louis, tell ai 
this, and they say they dealt with him as sQcb, 
and one of the witnesees adds that he would not 
hav# dealt with him personally as an individasL 

Now, what is the effect, in law, of a person 
being thus allowed before the public, to maiuigs 
the affairs of others as their agent It is very 
well stated, we think, in the following passage 
from the work of Bir. Justice Stobt on Agem^ 
p. 493 § 443. *' But the responsibility of the 
'* principal to third persons is not confined to 
" cases where the contract has been actually ' 
" made under his express or implied aathoritj. 
" It extends further and binds the principal in a& 
" cases ^here the Agent is acting within the 
" scope of his usual employmeat or is held oat 
'' to the public, or to the other party, as having 
'' competent authority, altho' in fact» he has in 
" the particular instance, exceeded or violated 
'* his instructions, and acted without anthority. 
" For, in all such cases, where one of two inoo- 
" cent persons is to sufferi he ought to suibr 
^* who misled the other into the contract, by 
** holding out the Agent as competent to act 
" and as enjoying his confidence." 

To the same effect Mr. Tboplono writes ia 
his commentary on the law of Mandate § 602 p» 
568. '* D*abord il y a des mandata tacites qii 
*' out auprès des tiers la même vertu que ks 
" mandats exprès. Les tiers y ont cru, ils ont 
*' été fondés à y ajouter foL Le Mandlant est i 
" tenu de respecter ce qui a été fait par ces 1 
" mandataires tacitement autorisés par loi, joais- 
*' sant de sa confiance et faisant ses affaires osten- 
<< siblement. La bonne foi du public ne doit pas 
" être trompée. 

** Tantôt c'est un commis qui. préposé au paie- 
*^ ment des ouvriers, aura l'habitude d'emprnn- 
'* ter en l'absence du nuutre, pour ne pas laisser 
" les chantiers déserts. Le commettant qui aora 
'* toléré cette habitude, ne sera nas libre de ne 
** pas rembourser les tiers de bonne foi qui se- 
** ront venus au secours de ses affaires. 

^* Tantôt ce sera un commissionaire qui, cbar* 
'* gé de faire telle commission et n'ayant pas les 
" fonds nécessaires pour les avances, aura eu re- 
" cours au crédit des tiers. Le commettant aarait- 
'* il bonne grâce à refuser à ces tiers de prendre à 
" sa charge des engagements si intimement liés 
'^^aux fins du mandat qu'il a donné ? " 

It appears to us, therefore, that the Plaintiffs 
have established their position, here^ both in fut 
and law. 

In this view of the case, it would appear to be 
of little importance whether the Defendants sair 
Guifiet's accounts or not. If they saw them ia 
point of fact and allowed the course of dealing 
to go on for so long a period, they caonot, noir, 
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rspadiafce that coune of dealing when thej think 
it Sttita their parpose to do so. If they saw them 
Bot.this woula oolj shewthe exuberantconfidence 
which they reposed in Gofflet, their own nominee 
and representative before the public in the Cp. 
lonj. over whom they chose to exercise no 
check or control and whose undertakings on 
their behalf they are plainly bound in law to 
siake good. 

The Defendants, at the trial, pressed very 
atrongly upon us that Gu£9[et had money m 
his hands belonging to them, wherewith to set- 
tle the Plaintiffs' claim. But even were we to 
assume this to be the case, it is no answer in law 
to the Plaintiffs' demand. "For, it is now set- 
'' tied that the simple fact that the Principal has 
^ paid his Agent the funds with which to pay 
" the Plaintiff, does not deprive the Plaintiff of 
*' his right to look to the Principal, if the Agent 
" fiftil to pay over, according to his oders.'* 
Stobt, p : 505. 

The loss, of course, must fall somewhere. Both 
the PlaintiÎQfs and the Defendants are so far in 
pari €<uû that they are eertantes de damno vitando. 
But even supposing, as the accounts produced 
at the trial shew, that at the time of his failure, 
Giifflet was indebted to the Defendants, it is still 
the rule of Equitv that the Defendants, not the 
Plaintiffs, should submit to the loss of such a 
claim as is now sued for. The principle is sta- 
ted in the passage already cited from the work 
of Mr« Justice SToax. ''In all such cases 
" when one of two innocent persons is to suffer, 
" he is to suffer who misled the other into the 
" contract by holding out the Agent as compe- 
" tent to act and as eojoying his confidence.'* 

In dealing with this part of the case it cannot 
escape attention that various of the facts in evi- 
dence before the Court are not in favor of the 
Defendants. Gufflet is the husbaud of one of 
them, and. thus, nearly connected with the 
owners of half of the Estate ; while his partner 
in business was a son of the proprietor of the 
other moiety. Gufflet was the nominee of the 
Defendants and put forward by thma, as their 
Agent, before the public, for their Estate, and 
enjoyed their confidence. It is more just that 
they should suffer for his conduct, than third 
parties traders, in the position of the Plaiutiffs. 

Therefore, Judgment will be entered for 
Plaintiffs, with Costs. 



SUPREME COURT. 



Manbakt ST Makdataibs,— Hypothèque, — 
. Feais,— Appel i>*un Jugkkent du Masteb. 

Lonqu^ujte partie contredisant un Frocès^Verbal 
d* Ordre obtient Jugement en sa faveur sur pîu' 
siewrs moyens, et succombe sur d*autres, U doit 
être condamné au» frais qu'ont néeessUé ces der- 

. niers, 

Lepeueoir d'acheter et d'hypothéquer un Immeuble, 
domU à un Mandataire par son Mandant ^ ne 



peut être divisé par ce demisf^ en ce sens que si 
la nuUité de Vake entraîfne la nullité de VhypQ* 
thèque» elle entraîne également la nullité de t'ao* 
quisition. 



Pbikoipal and Agent, — Moetoage. — Costs» 
— Appeal FEOK a Judgment op the Masteb* 

Where a party who has m^ide a contredit to am 
^* Ordre '* succeeds on several grounds of his con* 
tredit, and fails on others he must pay the costs 
which the latter objections have necessUatea. 

A power to purchase an Immoveable Property and 
to m>ortga>ge the same^ gwen to an Agent by hk 
Prindpq} (eertain shareholders of an anonymous 
partnership) cannot btt divided^ so that if tiha 
Mortgage is nidi on account of the nullity qf tie 
power of Attorney, the deed of purchase is alee 
null. 



SOBNAY à Obs.,— AppeUants, 



versus 



PBEAUDET à Obs.,— Bespondents, 



AND 



PBfi 1T7DET,— Appellant, 



versus 



SOBNAY & Obs.,— Bespondents. 



Before : 

His Honor the Chief Judge and 

The Honorable Nicholas Gustate Bestsl. 



Hon. V. Naz, 
W' Hewetson, - 
Hon. H. Kœnig, 
J. Pigneout, 
E. J. Leolszio, - 

V. BOULLB. 

B. J. Leclezio, - 
V. BouLLi, 
J. L. Colin, 

J. BOUCHET, 



-Of Counsel for Somay. 

-Âttoruey for same. 

-Of Counsel for Préaudet. 

-Attorney for same. 

-Of Coun«el for Letelliôr. 

-Attorney tor same. 

-Of Counsel for Adler. 

•Attorney for same. 

-Of Counsel for Colonial Se- 

-Attorney for same, [cretary, 



lOHi September 1868. 



In the matter of the distribution by way of an 
*' Ordre " of the sum of ^40.000, with interest, 
beiog the price and coosideration of the sale tp 
Préaudet and Adler of a plot of ground situate 
in this town of Port Louis, at the place called 
'* Trou Fanfaron " and late the property of an 
aoonymous company known by the name of the 
'* TJoion Boating Company '* worked as a Lighter- 
age Establishment, the Appellant was collocated 
in the provisional scheme of the distribution of 
the said sale price for the sum of ^6,000, in 
virtue of a deed before Notary Gimel, oi the 12th 
August 1865, purporting to be an obligation of a 
similar sum of j$[6,000, hy William Saiia acting 
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in the name and as director of the said " Union 
Boating Company " for money lent by the aaid 
Bomaj to the said Company to be employed in 
the works and affairs of that Company. 

That provisional collocation was objected to by 
Fréaudet, Adler, Lettellier and the Honorable 
the Colonial Secretary on several grounds and 
specially: lo. Because Sornay never lent any 
money to the '' Union Boating Company " but 
to Mr. Saliz who» to secure payment to Sornay 
of the sum lent by him to Salis personally, before 
his (Saliz's) appointment as manager of the said 
*' Union Boating Company/' granted the mort- 
gage on the Company's property aforesaid to the 
said A. Sornay ; 2o. which mortgage was there- 
fore illegal, null and void, the said Salts having no 
authorify by the statutes of the *' Union Boating 
Company " to confer any mortgage even to the 
creditors of that company, and still less to his 
dwn personal creditors on the property belonging 
to the said company. 

Alcide Sornay was heard on his own personal 
answers on the first objection. 

The Master not satisfied with the evidence 
laid before him in support of the allegation of 
the objecting parties, that the mortgage granted 
by Saliz had been so given by him for securing 
payment of a debt personal to him before his 
appointment as manager of the company, dis- 
missed the objection. 

Proceeding vrith the examination of the 2nd 
objection having reference to the illegality of the 
mortgage granted by Saliz as manager of the 
** Union Boating Company " for want of power 
on his part, for several reasons set forth m his 
decision, allowed this 2nd objection. He accord- 
ingly set aside the collocation of Sornay, and dis- 
tributed the amount thereof to the objecting 
parties according to their respective rights : 

lo. To tf^e Honorable the Colonial Se- 
cretary ^ 624.26 

2o. To Ferdinand Adler 2,938.64 

And his Attorney V. Boullé ... 92.79 

8o. O. Letellier 1.080.00 

And his Attorney Robert 128.66 

4o. And the Balance to Préaudet ... 1,368.19 

And Pignéguy bis Attorney ... 10.00 

He also ordered the costs of the party prosecuting 
the " Ordre '• to be costs of " Ordre " and all 
the other costs to be paid by A. Sornay 

Dissatisfied with this Decision of the Master, 
Sornay asserted the present appeal against 
Préaudet and others, on several grounds. A si- 
milar step was taken by Préaudet to the colloca- 
tion of Sornay, Adler and Letellier and the Ho- 
norable the Colonial Secretary, by preference to 
himself. 

The first ground of Appeal on the part of Sornay 
was that the Master on his overruling the objec- 
tion of the parties contesting his coUocation, al- 
l«ÇÎDg that the monies claimed by Sornay con- 
atituted a debt personal to Saliz, ought not to 
hâTc given, as he has done, the costs of that issue 
•gaisBt the Appellant. 



2ndly. That assuming the Master to have had 
jurisdiction to try the nullity or yalidity of the 
mortgage granted to Sornay, he had neverthelsa 
come to a conclusion unsupported by the fads 
of the law of the case in aeereeing the nullity 
of the mortgage in question. 

8rdly and 4thly . That the collocation of Sornay 
ought to have been maintained : lo. because the 
said mortgage and all the transactions which took 
place by reason of the purchase of the land for- 
merly leased to the *^ Union Boating Company ' 
were distinct and independent transactions not 
to be governed b^ the alleged statutes of the 
said Company which referred only to the ordioaiy 
transactions of a wharfage establishment. 

2ndly. Because all the parties interested hav- 
ing consented to the purchase of the land, and 
ratified all the transactions connected therewith 
could not, in equity and good faith, impeach any 
of the said transactions. 

Srdly. That at all events, the contesting par- 
ties had no right or capacity to object to Sor- 
nay's claim. 

And 4thly. and finally ; because assuming the 
principles laid down by the Master to be soond 
in law, the plan of distribution ought to hare 
been modified and a distribution by contribation 
ought to have been ordered. 

In his ground of Appeal, Flreaudet, on his side, 
asserts his right of preference oyer Sornay, be- 
cause of the want of authority on the part of the 
manager (Saliz) to mortgage the property of the 
Company, whether the statutes of the Company 
or the power set up by Sornay be referred to. 

Thi Hon. y. Naz for the Appellant, opening 
his case, stated that on the twelfth day of May 
1864, by an act passed by Notary Vincent Gel* 
froy, duly registered, certain parties entered into 
an anonymous partnership under the appellation 
of ^* Union Boating Company " with a capital of 
^0,000, to be divided in 700 shares of ,$(100 
eachltransferable by endorsement. That, by Ar- 
ticle's of the partnership deed, it was stipulated 
that '* Si pour Textension des afiaires de la Com* 
" pagnie il devenait nécessaire d'augmenter le 
'* capital de ^70,000 fiié par l'Article 6, la Se 
'' cieté aura le droit de le faire jusqu'à conco^ 
" rence de la somme de j^,000 et d'émettie 
'* 800 actions de ;$I100, mais seulement au fur et 
'' à mesure que le besoin le commandera et après 
" VautoritaUon de V assemblée générale des Action- 



naires. 



That Art. 10 next provided for the appoint- 
ment of a Manager who, at the date of the mort- 
gage above mentioned^ was Mr Saliz, the grantor 
of the mortgage, the validity of which was not 
questions in violation of law, justice and eqmtf* 

Tn the establishment of the position assumei 
by him, HoK. V. Na« said the deed of partneN 
ship was made at a time when the Compaq 
owned no real property, and this fact acconntoo 
for the absence of a clause which, otberwiaOi 
would have appeared in the deed of partoer^ 
to regulate the mode of dealing with each real 
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property, but he, at the same lime, contended 
that the authority given to Saliz, the Manager, 
by the shareholders for the purchase aod mort- 
gaging of a real Estate subsequently and lately 
purchased for the wants of the Company, was 
yalid in law ; Ist. Because the authority givea 
was in strict accordance with the provision of 
Art. 8, having been given by a general asaembly 
of the shareholders, or by a subsequent ratification 
of the power and mortgage by such of the share 
holders who might not have been present at the 
meeting which empowered the Manager to 
* act as he did, for none of the shareholders 
whether present at, or absent from the meet- 
ing have come forward to quarrel the validi- 
ty of the power given to the Manager by 
the shareholders present at the meeting which 
voted the purchase of the real property at 
" TrovL Fanmron '* and empowered the Manager 
to mortgage the said property, after purchase. 

If it be coDsidered that the monies lent to the 
Manager had been applied by the latter to meet 
the engagements of the Compauy, great will be 
the injustice that the lender of so large a sum as 
$6,000, employed as above, should be the victim 
of an imaginary departure from the law on anony- 
mous partnership ; that many able wricers on the 
law of partnership have indeed laid it down as 
law that the partners of an anonymous society 
were bound strictly to confine their commercial 
operations within the limits of their deed of part- 
nership or charter : that all operations without 
such Umits were null and void in law ; that if 
desirous of extending their operations beyond the 
limits of their original charter such extension 
should be submitted to the same authority whose 
sanction was required for the validity of the ori* 
ginal charter and Statutes. 

But the text of the law says nothing of the 
kind. Art. 7 of the Commercial Code merely 
says that *' La Société Anonyme ne peut exister 
*' qu'avec l'autorisation du Roi et a?ec son ap- 
" probation pour Tacte qui la constitue, cette 
'' opération doit être donnée dans la forme pres- 
'' crite pour les règlements d'administratioû pu- 
" blique." 

'The point before the Court is not whether it 
would have been more advisable that the sanc- 
tion of the competent authority should have been 
first obtained to such a departure from the ori- 
' ginai charter or to such an addition to its sta- 
tutes, but whether the absence ot such sanction 
not required by the text of the law is to stamp 
the acts done beyond the letter of the charter 
with the penalty of nullity claimed in the present 
instance against all such departures from the 
original powers conferred in and by the original 
charter. The law decrees no euch penalty. Is 
the Court to add to the text of the law and on 
the strength of such an illegal addition to decree 
the nuUiiy of the mortgage granted to secure re- 
payment of a large sum of money laid out in 
paying off the debt of the Company ? 

Tn HoKOSABLB H. Kœkio for Fréaudet as 
against 8omay, argued that the 8th Article of 
the deed of the anonymous partnership under the 
style of Union Boating required that if a larger 
capital were necessary for the wants of the whar- 



fage establishment, the amount might be increa- 
sed by «S'SO^OOO which was to be raised by the 
issue of 800 additional shares of j^lOO, each;' 
that such issue, however, should not be made ex- ' 
cept on the authority of a general osamMy of the 
shareholders ; that the deed of this anonymous 
partnership had been submitted, as required by 
law, to the sanction of His Excellency the G-o- 
vernor who had approved of the existenoe of that 
company and of the various conditions, statutea 
or powers, which were to rule the Company's 
commercial operations ; that amongst others of 
the provisions» the Compan^r could not increase 
its capital, if required, but m strict compliance 
with the conditions of Art 8 above referred to. 
That it is a principle of the law on partnership, 
supported by all the writers on commercial law 
that an anonymous partnership was bound ti 
confine itself within the strict letter 'of the po- 
wers given to them by their charter. That an^ 
departure therefrom was illegal and as such 
null and void to all intents and purposes. That 
if any additional powers were required by the 
Company they were to be asked for and 
sanctioned by the same authority which had 
sanctioned the powers comprised in the original 
charters, on pain of nullity. 

That assuming, for argument's sake, that a 
vote of a general assembly might supply the 
absence of such additional sanction on the part 
of the competent authority, yet, as a maMer of 
fact, there was in this case no such power from 
the general assembly of the shareholders, but 
merely a power under the private signatures of a 
limited number of those shareholders, whilst the 
deliberation of the general meeting at which such 
resolution was adopted bears no signatures of the 
shareholders exqept that of Saliz, alone. Further 
that the law Art. 1988, C. C. requires an express 
power to enable an agent to grant a mor%age 
binding on his principal. That, here, we have a 
power under private signatures, express, it is 
true, but not the authority of a general assembly 
of shareholders as required by the statutes of ' 
the Company. That the deposit of that power 
with the notary can merely authenticate the ins* 
trument so deposited, but cannot affect its original 
and legal character or contents. The deposit 
places the instrument without the reach of parties 
who might be tempted to tamper with it, but 
cannot make the act and deed of some, onLt/y of 
the shareholders the act and deed of the whoU 
of them. Hence it followed that the mortgage 
granted to Sornay, though on the express power 
of Attorney produced, is null and void. 

It was further urged, said Hon. K(eki0 that 
the Respondent Préaudet had no right to criti- 
cise the legality of the mortgage without disput- 
ing the validity of the purchase. But were Pré- 
audet to dispute the validity of the purchase, and 
were he to succeed in upsetting the sale, he 
would be defeating the end he had in view, as the 
property would, in such a case, revert to its 
owners via x the Government and Mr Levasseur, 
neither of whom are indebted to Préaudet. 

E. Leclxzio, junior, for the Colonial Secreta- 
ry, Adler and Letellier, joined H. Kaina in his 
argument, and in like manner disputed the va- 
lidity of the mortgage granted by Saliz to Sornay- 
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So much for the appeal of Soroay against the 
Colonial Secretary, Adler, Préaudet and Letel- 
Ker. We now proceed with the secondary appeal 
of Préaudet againsfc Adler. 

Préaudet*8 dissatiefaction with the Master's 
Judgmeut was the Master having collocated Adler. 
In factjWas it said by Hon. KcBNia, Saiiz the ma- 
nager of the '* Union Boating Company," on the 
authority of the same disputed power as above, 
granted to Adler, as he had done to Sornay, a 
mortgage on the Immoveable of the Company at 
'* Trou Fanfaron ; '* the Master in his final Judg- 
ment declared Somay's collocation bad in law. 
If so, Adier's mortgage given by Saliz under the 
same illegal and insufficient power must be bad 
also. Aud yet the Master had ordered Adler 
to be collocated to the prejudice of Préaudet. 

E. Lbclezio, Junior, for the Bespondent, said : 
that the collocation of Adler not having been 
opposed before the Master by Préaudet. the ob- 
jection of Hon. KocNia to Adler*» collodtion 
raised on appeal for the first time, was too late 
and must be overruled. No said KœNia : Adler 
joined Préaudet in his objections against Sornay 
and never intimated any intention of disput- 
ing Préaudet's claim to be collocated. There was 
no room before the Master for any criticism of 
Adier's claim which then was not adverse to that 
of Préaudet ; they joined in resisting a common 
•nemy and the Master without any express de- 
mand on the part of Adler and without having 
given Préaudet an opportunity of contesting the 
mht of Adler to any portion of the sale price, 
collocated him to the prejudice of Préaudet. The 
Appeal being the first opportunity afforded Préau- 
det of disputing the right of Adler, he availed 
biro Si- If thereof and was, therefore, in proper time 
to object the right of Adler to be collocated. 

Letellier*8 collocation, said Lkolézio Juntor, 
retted on a Judicial Mortgage of an anterior date 
to that of Préaudet assignee of Oscar Chevreau, 
Letellier's judicial mortgage bears date the 7th 
October 1865 and that of Préaudet, as such assig- 
nee, the date of 23rd October 1865. 

This statement drew no remark from HoK. 
Kœvio, as far as we are aware. 

Hence the inference that the objection taken 
to Letellier's collocation was on his part but a 
mere formal objection. 

JUDGMENT. 

Overruling the first objection taken by the 
Colonial Secretary, Adler, Préaudet and Letelher, 
agaiiist the provisional collocation of Alcide Sor- 
nay, the Master should, in our opinion, have laid 
the costs incurred on this head to the charge of 
the contesting parties whose objection had 
brought on the costs incurred by Sornay. This 
he has not done, this part of his Decision must be 
and is accordingly reversed, and the costs of that 
first objection must, accordingly, be borne by the 
Colonial Secretary, Adler, Préaudet & Letellier. 
The second objection is much more important 
and not without its difficulties. 

lo» The statutes of the ''Union Boating Com* 



pany" do not give the Manager tb(* power to eoa- 
fer any mortgage upon its property ; $o true is 
this that it was thought advisable to fill op this 
blank bv a power from a general meeting of the 
shareholders. 

2o. The power given to the Manager Salis is, 
however, evidently deficient, bearing as it does oa 
its face the proof of its not being the expressioiL 
of the will of a general assembly, but of the will 
of a limited number, only, of such shareholders 
ris. of those whose name or names is or are siBx* 
ed in the instrument produced purporting to be a 
power from a general assembly of shareholdeis. 

do. Assuming that a resolution of the general 
asseuibly might warrant the departure of the 
Company from the strict compliance with the let- 
ter of the powers vested in them by their charter, 
yet, there is not before us an anthority from the 
general assembly of shareholders, but only of a 
limited number of them, as already observed. 

In the absence of sueh an authority, can the 
Court maintain the mortgage granted by Salis 
the Manager of the Company (Art. 1998 C. C.,) 
unless it be shewn that the Company has ratified 
the mortgage granted by their agent in the per- 
son of their manager Saliz P 01 this ratificalioB 
we have no other evidence but the silenee of a 
larger or smaller number of shareholders. 

Upon the authoritieB quoted by him, in sup- 
port of his reasoning, the Master has come to the 
conclusion that the claim of stomay was not to be 
allowed. But let it not be lost sight of that the 
power of mortgage, however irregular or illegalii 
pan and parcel of an entire instrument which 
empowers the Mansgerofthe Company, Istto 
jpurchase find next (2udly) to mor/^a^tf the pro- 
perty about to br purchased for and on account 
of the Company. 

The deed of purchase shews that the Hansger 
purchased for and on account of the Company 
that very subject which tbe deeds of mortgages 
expressif state was n)ortgaged by him for and on 
account of the Company by rirtue of one and tbe 
same power of the 31st May 1865. 

If the power to mortgage be bad, so also is the 
power to purchase. If the mortgsge be null and 
void, so is the purchase ; if so what becomes of 
the right claimed by Préaudet to share in the 
price of an Immoveable not legally conveyed and 
therefore not the property of his debtors P Bot, 
it was argued, the creditors of the Company 
were at liberty to dispute or not the legality or 
validity of the purchase as it best suited their in- 
terest ; that the interest of Préaudet required, in 
^the present instance, that he should uphold that 
purchase whereby the Company have been enrich- 
ed and thus placed in a better position to satisfy 
his claim. 

But by means of whose funds has the Company 
improved its position and increased tbe amoaot 
of its assets P not with those of the Company,iaf0* 
ly, which wa«i in insolvent circumstances at the 
date oi the purchase, but with the funds of ^'' 
nay whose money has been laid out by the Hans- 
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ger to meet the wants and requirements of the 
Company. Is it but fair and jast that the parties 
who have contribated« bj their monies, to im- 
proYO the assets of the Company should eiqoy a 
preference over those creditors who ha?e afforded 
no assistance to the Company to extricate it from 
its difficulties and now wish to avail themselves 
of the improved condition of the Company's as- 
sets to obtain the preference over those very cre- 
ditors to whom the Company is indebted for such 
improvement ? 

Besides how can we allow Préaudet to blow 
cold and hot at one and the same time P He must 
elect between the nullity of the purchase and 
mortgage if the power be bad, or the validity of 
the purchase and mortgage if the power be good. 

Having made his election in favor of the vali* 
ditjr of the purchase he thereby established the 
vididity of the mortgage. Hence his objection to 
the collocation of Sornay, on the ground of the 
fliegality of the power given to the Manager of 
the company necessarily falls to the grouna, and 
must be and is accordingly overruled, with costs. 

The objection of Fréaudet to Âdier's collocation 
is the same as that urged against Somay's claim. 
Ihe reasoning for overruling his objection against 
the 6ollocation of Somay applies with equal force 
to the collocation of Adler. It must, therefore, 
' share the fate of his obligation against Sornay 
and it is accordingly dismissed, with costs. 

Fréaudet laid no great stress on his opposition 
to Letellier's collocation, whence we inter that 
Maudet's appeal as to him was merely formal. 
We dxaM not, therefore, disturb the collocation 
in fa? or of Letellier who is, nevertheless, entitled 
to his costs which are allowed him. 

The Appeal of Somay against Fréaudet & ors. 
is, therefore, allowed by the Court which orders 
that Sornay be collocated by preference to Fréau- 
det, to the amount of his moribgage claim. With 
costs against the contesting parties. 

The Appeal of Fréaudet against Adler is dis- 
missed with costs against Fréaudet, and it is ac- 
cordingly ordered that Adler be collocated by 
preference to Fréaudet. 

Letellier's Judicial Mortgage being of an an- 
terior date (17th October 1865) to that of Fré- 
aadet (23râ October 1865,) must necessarily have 
precedence over the claim of Fréaudet whose col- 
location is accordingly maintained, with costs 
against Fréaudet. 

Somay, Adler and Letellier to be collocated 
according to their respective ranks and rights and 
the surplus, if any, to go to Fréaudet, after de- 
duction of the costs awarded against him,as above. 

Sornay is further entitled, as already adjudged, 
to the costs of the first issue found in his favor 
by the Master ; such costs to be paid by the Ho- 
norable the Colonial Secretary, Adler, Letellier 
«nd Fréaudet. 



Bill COVBT* 



PBESCXIPTIOir DB 30 AJSrS, — ^LfrTEBBUPTION BE LA, 

PEESOBiPTioir,— Flahtte devant là Coxm db 
DiSTBiCT, — ^Appbl d'uk JirOEHEirT DU Màois- 

TBAT DE DIBTBICT, — ^AbT. 2244 C.C. 

Le dépôt d^une Plainte entre les mains du Oreffier 
de la Qmr de District équivaut à une citation 
en justice et interrompt^ à dater du jour du de* 
pôty la prescription, qui courait en faveur du Di* 
fendeur* 



Fbbscbiption op 80 teaes, — Intebbttptiok 

THEEBOP, — PlADTT BEFOBE aDiSTBICT CoTIBT, 

— Affeaii fbom a Judgment oe Distbics 
CoxTBT, — ^Abt. 2244 of the Code Nafoleoit, 

ThejUmg of a Plaint in {lie District CourtjcMough 
suchPlcmt is not sewed for sows da/ys thereafter 
is equivalent to a*' Oitation en Justice" and wiU 
interrupt, from the day of such filing^ the currency 
of the prescription which was running on leha^ 
of the befendant, 

JtJLiA BOLGBBD,— Appellant, 

versus' 
Widow GIQTJEL ajtd Ob0.,— Bespondents. 



Before : 
His Honor the Chief Judoe. 



E. Pellebeaxt, —Of Counsel for Appellant. 
A. Febbot, 
L. Bouillabd, 

F. E. DE Chazait, 



■Appellant's Attorney. 

•Of Counsel for Bespondents* 

-Bespondents' Attorney. 



2lst October 1868; 

This case came up by appeal from the District 
Court of Fort Louis. The Plaintiff sued for pay- 
ment of the sum of $226^ contained in a '* Bon '* 
dated 12th June 1838, subscribed by thehusband| 
now deceased, of the Defendant, Widow Giquel, 
in favor of Charles Bolgerd, the father of tho 
Flaintiff, and assigned to her by her said fiither 
by ''transport'' dated 18th April last, 1868, duly 
served on the Defendant b^ an Usher, on the 10th 
June last, with a demand in payment against tho 
Defendant. Mrs. Oicjuel was called in her own 
personal name as having been in community of 
property with her late husband and as legal guar- 
dian of her minor children here sued as heirs 
under benefit of inventory, along with Mrs. GH- 
quel. The other Defendant, Mrs* Wilson was 
called as heiress of her late fkther, Jules Oiquel ; 
and her husband,Mr. Hardwick WUson, was cal- 
led for the authorization of his wife and the yali« 
dity of the proceedings. 
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In the Court, below, m objection wm taken to 
the joriadtction of the Court, on the ground that 
the Defendant Mra. G-iquel havinis renounced the 
•ncceasion of her husband, on the first February 
1859, the question before the Court was connect- 
ed with a contract of marriage, and that by Ord 
No, 84 of 1852 , a District Ma^trate cannot en- 
tertain a suit embracing any right arising out of 
a contract of marriage ; and 2ndly the Jurisdic- 
tion of the Court was otgected to ^ on the ground 
that the Defendant Mrs. Wilson is still a minor 
and could,only as such, ha?e accepted the succes- 
sion of her father under benefit of inventory. 

On these objections being pleaded in the Court 
balow, the Plaintiff abandoned his claim against 
Mrs. Giquel and asked that she should be put 
out of Court, aud as to Mrs. Wilson he restricted 
his claim against her as heiress, simply, under be- 
Hefit of inventory and moved for an amendment to 
that effect. 

The Magistrate considered that in the cir- 
cumstances no amendment could be made, and 
dedared himself incompetent. On appeal this De- 
cision was reversed and the case was ordered to 
be heard on the merits. 

E.Fi:llbb]saU| for Appellant ; I anticipate that 
a plea of the long prescription ^ will be raised by 
the Defendants ; but the running of that près* 
eription was interrupted in two ways. 1st, By 
the transport from Bolgerd to the Plaintiff, con- 
taining an order to pay, dated 18th April and 
■erved on the Defendants on the 1 8th June last ; 
and 2ndly by this suit having been raised in the 
District Court, on the 12th June 1868. The 
transport with an order to pay is equal to a £f<»« 
ma, and by Art. 2,244 of the Civil Code it is en- 
acted that ^ une Citation en Justice, un Com- 
mandement ou une Saisie, signifiés à celui qu'on 
Teut empêcher de prescrire, forme l'interruption 
Civile." Yazeillb Traité des presciyfHons p. 218 
§205. .2nly The raising of this suit in the Dis- 
trict Court by applying for a summons on the 
I2th June 1868 is a ^' citation en justice ;" it 
amounts to a formal judicial demand and is 
enough to interrupt the prescription. 

L. BoviLi^BD, contra. The transport, in this 
ease» does not prevent the running of the long 

J)ie8cription of 30 years. Such a^mode of trans- 
erring a right is not mentioned in the article of 
the Code as a valid interruption, and the various 
ways of interrupting prescription therein men- | 
tioned cannot be extended by Courts of Justice 
in the fanciful way contended for by Yjlzeilvk 
and others. There is no authorit]^ in the law for 
such doctrine. Tsoplono ad. Article 2,244 §571 
1845.2.699. 

As to the raising of the present demand in the 
Court of District, this caonot interrupt the 
cause of prescription, for, the application though 
Aiade on the last day of the 80th year was not 
intimated (signifié) to us till Ist July there- 
after ; so, it is not covered by Art. 2,244 of the 
Code.^ 

THE COUET. 

' I do not think it necessary to express any opi- 
nion on the doctrine enunciated by Mr. Ya* 



EXUXB (of which Mr. Tboploko does not approve 
except under certain restrictions which ire need 
not go into, here) for it appears to me that there 
are aufficient materials for the decision of this 
question of prescription on the other grand 
which has been put forward by the Plaintiff as an 
interruption of the running of the 30 yean. 

She states that she raised this suit in the Dis- 
trict Court of Port Louis, in time sufficient to 
stop the running of the long prescription, and we 
see, from the papers, that on the last dbiyofths 
80 years she applied to the District Hafiiatrate 
and entered her Plaint açainst the Defendint.for 
pajrment of the " Bon " in question. Now, that 
plaint with summons is a ver^ full and formsl 
judicial document. It sets forth the naoMS of 
the Plaintiff and Defendants, the special chane- 
ters and capacities in which they sue and aie 
aued. It atatea the nature and extent of the De- 
mand, concludes for payment of the *^ Bon,* 
with interest and costs, and summons the De- 
fendants to appear in Coorton the fifteenth Jol;^, 
toanswer the Plaintiff in the aboveaction. It is 

?'ven under the seal of the District Conrt of 
ort Louis, 1868, and is signed by the J(Mnt Dis- 
trict Clerk and addressed to the Defimdants. It 
will be observed that this is a public Judidsl 
proceeding, it has no resemblance at all, to 
an extra judicial demand made by simple letter or 
any other private mode of letting the Defendant 
know that the Plaintiff had not abandoned her 
claim under the ''Bon.'' 

It is clear that the Plaintiff in the appropriate 
Judicial way, has made the Defendants aware 
that they must make good the sum due under 
the obligation. This is plainly a demand in Juf- 
Uce if not strictly a citatUm en Justice and I qmte 
agree with Mr. TnoPLONa that the former is 
enough to meet the true meaning of the law and 
that the rules for interruption of prescription are 
not to be ioterpreted in a rigid and Judaical way, 
but are to be understood in a broader sense, so as 
not to cut off a partjr's right to recover when he has 
clearly and fairly, within the 80 years, taken steps 
before a competent tribunal to enfonce payment of 
his demand. It must never be lost sight of, in 
all questions arising in our existing forms of Pro* 
cedure, that while the foundation of our Gjû 
Law, via : the Com Napolsok remaios general- 
ly untouched and unrepealed, our forms of pro- 
cess have undergone many and great changes. 
Among others the procedure in our Dismct 
Courts is almost entirely new, and we most 
adapt its terms, as we best may in a fair and rea- 
sonable way to the lesal system to which it is 
ancillary and to which it now supplies the ne- 
cessai^ machinery in those courts tor carrying its 
rules into practical effect. 

It appears to me, looking at the words of the 
Code and the forms of Prc^edore in the l]Kstrict 
Courts, actually in use, that the Plaintiff hav- 
ing within the 30 years applied for the 
Plaint with aummons, was in time to interrupt 
the currency of the prescription, altho' the Plaint 
was not served for some days thereafter. It mav 
be observed, altho' I am not inclined to attaem 
any undue weight to the fiict, that this view is 
corroborated by Article 28 of the Bules for re- 
gulating the practice of the District Coorts 
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Irained nnder anthoritjof the OrdinaQoeof 1862. 
This article declares " that the aommons to ap- 
pear to a Plaint shall be dated on the day on 
** which the Plaint was entered and the date 
'*theieof shall be the commencement of the 
•• suit." 

From the shape the proceedings have assnm- 
ed in the course of the previous discussion, the 
only question now lies between the Raintiff and 
Mrs. Wilson as heiress of her father. She ap- 
pears to be in minority and to represent him 
only^ henefkio inveniorU. 

The Plaintiff will now have to say what course 
ahe proposes to follow ; meanwhile the plea of 
prescription is repelled and all questions of costs 
are reserved. 



SUPREME COURT, 



Yeette ds heubles,— AoTioir in doiocagbs xt 

INTJÊBETS,— CeSSIOK DEB DBOITS DE L'ACQUi- 
BSXra PEITDAKT LE PBOCÈS. 

I7acquêreur de certaine meubles ayant intenté une 
ackon en dommages et intérête contre le vendeur^ 
pour défaiU d'exéoutUm de la vente^ et cédé sea 
droits ^ jpendant le procès, à tm tiers qui, appelé 
comme témoin dans la came, a admis le fait, a 
été renvoyé des fins de sa demande en Vétat ("non 
suited ") comme ayant perdu tout intérêt dam la 
coAise. 



SjLLE OF IKH0YEA3LE PHOPEBTT, — ACTIOK IK. 
DAMAGES. — ^TbANSPEB OF PFBCHASEB'S BIGHT 
A2n> LOBS OF FlAIKTIFF's TITLE TO SUE PEN- 
DEITTE LITB. 

Ajpurchaser, after raising a suit for dam>ages for 
non delivery of the articles sold to him, ditmosed 
of the articles to a third party, who appeared as a 
witness in the cause and admitted the sale to him, 
Tlamtiffnon suited as having lost his Utle and 
interest in the articles. 



GOOBOO0HAND,~Phdntiff, 



versus 



BAMCHUBN,— Defendant 



Before : 

His Honor the Chief Judge and 
His Honor Mr. Justice Bestel. 



L. ROUILLABD, 

J* PlGliTEGUXi 

P« L. OHASTELLIEBy- 

O. A. BiTTEB, 



-Of Counsel for PlaintifE. 
-PlaintifTs Attorney. 
>0f Counsel fqr Defendant. 
-Defendant's Attorney. 



Uih August 1868. 
THE COXTET. 

13)18 is a suit in which the Court, on Friday 
last, allowed a rectification or amendment of the 
Declaration, on payment of the costs of the day, 
by which the action was brought into a proper 
Snape as an action of damages for the non delive- 
ry, among other articles, as the Plaintiff alleges, 
of a ** flock of cows and oxen composed of 12 
head, and also of the quantity of 700 gallons of 
rum," all sold, as stated by the Plaintiff, to the 
Defendant, for the sum of |$[11,500. 

The Plaintiff examined before us 4 witnesses 
in support of his case, the last of whom AU Mak* 
m4>de deposed, on solemn affirmation, that on the 
18th June last i, e. some months after the pre- 
sent suit was raised, he bought from the present 
Plaintiff, with other things, the articles embraced 
in the present demand ; that be paid down a con- 
siderable portion of the price and got deliyery of 
some of the articles. 

It would thus appear that the right, title and 
interest which a Plaintiff must possees in the 
subject matter of the suit in which he insists has 
passed from the Plaintiff Gooroochand and be- 
come vested in another. Upon the evidence of 
his own witnesses, it is shewn that the Plaintiff 
has denuded himself of his legal rights, as to the 
articles in question : he can no longer maintain 
his position of owner by purchase, the real title 
on which the present suit is based. 

It was anxiously argued on behalf of the 
Plaintiff that it would not be just to deprive 
a purchaser of an article which has not been 
deliyered, of his right to insist for damages 
against the vendor, altho' it might be in the 
rapid exchanges of commercial dealings, that 
the buyer had disposed of the article in the 
meantime to a third party. That the original 
vinciAum juris between him and his vendor had 
never been dissolved, and that no vinculum juris 
had been constituted between the original vendor 
and the third acquirer of the subject of whom the 
original vendor had no knowledge,and with whom 
he had nothing to do. 

This might be all very well, where the original 
vendor, here Bamchurn, did not know of the new 
sale to the third party, here, Ali Mahmode. But 
as soon as he is made aware of that sale he is put 
on his guard. 

He cannot thereafter feign ignorance of the 
new position of parties. He, Bamchurn, can no 
longer deal with his original vendor Gooroochand 
^ whose rights have pasaad to and become vest- 
ed in another. Now, of the new sale by Q-ooroo- 
chand to the witness AU Mahmode,the Defendant 
Bamchurn bas Judicial notice. The fact is deposed 
to by the Plaintiff's witness in open Court, m the 
suit itself. In truth the Plaintiff admits the new 
sale to Ali Mahmode. The Defendant is no longer 
answerable to the Plaintiff who must, therefore» 
be called and a nonsuit must be entered. 
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BAH CODRT. 

G-AOX, — I]fTEBETB,--F]UI8, — ^APPEL B'UIT JuQS- 
HEKT P£ MaQISTRAT DE DiSTBICT. 

drcomtanees diaprés lesqiteUes la Cour a décidé 
çpie celui qui prête sur gage ne peut réclamer les 
intérêts qui ont cotait aeptUs VexigibUité de la 
créance, 

lie défendeur qui prétend ne devoir qxCune somme 
moindre que ceUe qui hd est réclamée au procès^ 
et qui obtient jugement en sa faveur, n'a droit à 
ses frais que hrsquHl a fait à la partie adverse 
des offres réelles de la somme qu'il prétend devoir. 



Eledôe, — ** Gage,"-— Intbbbsts, — Costs,— Ap- 

fBAL PBOM A JUDaiCfilTT OF DI8TSIOT Ma- 

OISTBATE. 

Circumstances under which the Court has ruled 
ihat the creditor who has lent money and received 
certain moveable property as a pledge of his claim 
cannot cJutrge interest on such claim from the day 
it has become due. 

The Defendant who pleads to be indebted for a less 
amount than that which is sued for and gets Judg* 
ment on his behalf is not entiUed to costs if the 
money he acknowledges to owe has not been paid 
into Court. 



LALANDELLB,— Appellant. 

versus 
M. CASAYEM^^Eetpondent. 

Before : 
His Honor N. G. Bestel, Ist Puisne Judge. 



B. Dmiss St. Amand, — Of Counsel for Appel- 
lant. 
J. Halais , — Appellant's Attornej. 

P. L Chastbllieb, — Or Counsel for Defendant. 
A. PiTOT, —Defendant's Attorney. 



2lst October 1868. 
The following are the facts of this case : 

The now Appellaat, on the 23rd April 1867, 
pledged a gold watch and chain and key for and 
in consideration of the sum of j$f65 advanced to 
him by the now Respondent. 

The money advanced was to be paid back to 
the now Respondent, on the 28rd June next fol- 
lowing, in default of which it was stipulated by 
Lalandelle, Appellant, that Casavem, Respondent, 
should have the right to keep the watch, chain 
and key for the said sum of $è^. 

The Appellant was unable to pay the ^65 at 
maturity, nor was he in a position to redeem his 



pledge until the 16th If ay 1868, wheaheaaai' 
moned the now Respondent to deliver to the 
TTsher entrusted with the service of the Bum. 
mcHM» the watch, chain and key aforesaid, on 
payment of the said sum of ;S65 by the Ibhsr, 
to him, the Respondent. The latter refased the 
money tenderea by the TTsher, on the ground 
that the pledge not having been redeemed \f 
payment of $QS at maturity, the articles claimed 
had become forfeited in pursuance of his LaUn- 
delie's stipulation of the'23rd April 1867. 

^ Thereupon, action was entered for the re&tita» 
tion of the articles pledged, on payment of j[65, 
and, in de&alt of restitution, ^'125 damages, be- 
ing the alleged value of the articles, were de- 
manded, with costs. 

At the trial, the Magistrate, in obedience to 
the last § of Art. 2078 C. C , which wills that : 
*' Toute clause qui autoriserait le créancier à 
^* s'approprier le gage ou à en disposer sans les 
'* formalités ci-dessus, est nulle," set aside the 
appropriation by the Respondent, of the pledge, 
and ordered the restitution of the watch, chaia 
and key to the now Appellant, on payment of 
of the $65 advanced. 

Had the Magistrate stopped here it is more 
than probable that this Appeal would not have 
come into existence. But the Magistrate ordered 
the restitution of the subject pawned on payment 
by the then Plaintiff, now Appellant, of the in- 
terest of the sum received by him, and of the 
costs.' 

Of this the Appellant complains. If interest 
is to be paid, on the ground that the Appellant 
had enjoyed the Respondent's money until the 
hour of restitution ordered, it must not be forgot- 
ten that the Defendant, below, might have reco- 
yered the amount due. to him immediately after 
the day of maturity of Lalandelle's obligation by 
complying with the requirements of the let part 
of Article 2078. C. C. Having neglected to do 
so he is not entitled to the interest allowed him. 
As to costs it was said that the Appellant had 
been driven to bring his action by reason of the 
refusal of Respondent to deliver up the subjects 
pledged on the tender of the $65 by the Usher. 
The Respondent was to pay the costs caused by 
his own laches. 

The answer on the two points was that the 
Appellant having enjoyed the money of Respon- 
dent for a longer space of time than agreed upon, 
it was but fair that on recovery of his property 
the money-lender should recover the interest of 
the sum lent and unpaid. 

2nd]y. That it was equally fair that the Appel* 
lant should bear the costs of the suit, the Appel- 
lant not having paid into Court the sum tendered 
on the refusal thereof by the Respond^t, 

JUDGMENT. 

I am clearly of opinion that no interest ought 
to be allowed to the money-lender, viz, the Be^ 
pondent, who had the means of immediately 
realising the sum due to him on the comiqg to 
maturity of the obligation of Lalandelle by oifi- 
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ponog of the pledge in his handu, in compliance 
with the provirion of Art. 2078 C.C. Ist part. 

On the refasal by the Defendant, now Ses- 
pondent, to accept the ^65 tendered, the Plain- 
tiff, now Appellant, should have paid the monej 
into Court, with the costs incurred (if any) by 
the Defendant, up to the time of such payment. 
(Art. 20 small rules.) 

Had the Plaintiff, below, now Appellant, com- 
plied with the requirements of the above rule, and 
no farther sum had been found due by Lalan- 
delle to Cadsarem than that paid into Oourt, La- 
landelle would have been entitled to his costs 
against the Defendant. 

Bat no money was paid into Coart by the 
Plaintiff, below. 

The Defendant, on his side, not having com- 
plied with the requirements of Art. 2078, G. 0. 
and having unduly detained the pledge, I do al- 
low the Appeal and order the Judgment of the 
Magistrate to be amended on these two heads : 
Ist by suppressing the item of interest allowed 
to the Bespondent, and 2ndly by ordering each 
party to pay its own costs. 

The Judgment of the Court, below, maintained 
in all its other parts. 



E. Pellebeau, 

A. ASTBUC, 



— Of Counsel for Hespon^ 
dent. . 

— Eespondent's Attorney. 



29ft October 1868. 



BAIL COURT. 



DiPÔT XTÉCESSAIBE, — ^BeSPONSABILIT^ DE L'ATT- 

BXBGisTE, — Appel d'un Juqehent de M aqis- 

TBAT DB DiSTBICT. 

Oîrconstances en vertu desquelles la Cour a appliqué 
VAri, 1953 du Code Civil qui rend Vauberg^iste 
responsable du vol ou du dommage des eff^ets 
du voyageur dans V hôtellerie. 



Dmosit, — " Dépôt nécessaibe," — ^Eesponsibi- 

IITT OF InîT-KEEPEHS, — APPEAL PBOM A JuDG- 
XENI 07 DiSTBICT COUBT. 

Circumstances under which tJie Court lias nded, 
und&r Art. 1953 of the CivU Code, iluxt the Jnn- 
keeper is answerable for tlie theft or damage of 
the effects of the traveller which have been depo» 
sited in the Inn. 

P. M. SERS,— Appellant, 

versus 

Thomt L'BTANG,— Eespondent. 



Before : 
His Honor Mr. Justice Colht. 



P. L. Chastelliib, — Of Counsel for Appellant. 
L. Despebles, —Appellant's Attorney. 



This was an Appeal against a Decision of the 
District Magistrate of Grand Port, under date 
July 30th 1868, and given in favor of the Defen- 
dant, now Respondent, in an action of Damages 
brought by the Plaintiff, now Appellant, unaer 
the following circumstaoces :— 

It would appear that the Defendant is an hotel 
keeper at Mabébourg, and the Plaintiff, at the 
time that the subject matter of this action arose^ 
was a traveller staying at the Defendant's hotel* 
It was alleged that on the second of June last 
the Plaintiff was, at about 9 p.m., arrested under 
a warrant issued against him by the District 
Magistrate, and on leaving the hotel, in custody, 
locked his travelling bag which contained all his 
goods and effects. When the next day the Plain* 
tiff left the station, under bail, he returned to 
Defendant's hotel, in presence of witnesses, ta 
take back all his effects and property and on en- 
tering the room which he occupied the day pre- 
vious, found that his bag had been forced open 
and that a certain gold chain and a pair of gold 
sleeve studs with stones, had been stolen earn 
him. 

The Action was brought to recover from the 
hotel keeper the value of the stolen articles. 

The Magistrate, below, dismissed the Action, 
with costs. The law in this case is very clear : 
Art. 1952 of the Civil Code enacts that " Lea 
aubergistes ou hôteliers eont responsables, com- 
me dépositaires, des effets apportés par le voja- 
geur qui loge chez eux ; le dépôt de ces sortes 
d'effets doit être regardé comme un dépôt néces- 
saire." 

And Art. 1,953 malces the Hotel-keeper an. 
Bwerable for the travellers' property if stolen or 
damaged either by the people of the Hotel or by 
strangers coming in and going out of the Hotel. 
It is the duty of the lodger or traveller to prove 
to the satisfaction of the Court, that he was pos- 
sessed and had brought into the Hotel the pro- 
perty which he alleges to have been lost or stolen. 

As a general rule, altho' the District Court 
Ordinance allows an Appeal on questions of fact 
as well as of law, this Court will not easily re- 
verse the Decision appealed against when the sa- 
me turns solely upon the force and value of facts 
which have been laid before the Magistratcbelow, 
but cases have occured and do occur when this 
Court will alter the Decision when satified that 
the ends of justice require it. 

In this case the Plaintiff had been taken up ia 
virtue of a warrant executed at 9 p.m. and led 
to the station bouse, where he was detained till 
the next day when he was allowed to give bail. 

' It appears that when he was brought up for 
the preliminary enquiry into the Crimmal charge 
which had caused the warrant to issue, that char-^ 
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ge was dismiesed. The record is not before this 
Court, bufc it is evident from the context of the 
IkÂgîstrate's Decision in this case^that- the Crimi- 
nal charge was dismissed ; the learned Magistrate 
stated that he considered the facts to amount 
only to a trespass ; ifc was said daring the ar- 
gument that the accused was not eren^ called 
upon to produce his witnesses. Be that as it maj« 
the charge for which the warrant issued was dis- 
missed on the preliminary enquiry. 

This being the case, there is nothing before the 
Court, in the Becord, to show that the Plaintiff 
conduct had been scandalous nothinh to show 
that he was a mere ^' industriel '* who has come 
oyer here to *' tenter la fortune," nothing 
which makes it doubtful that he could have 
been the owner of gold chain and gold studs 
as the Plaintiff swears and as Louis Planta, like- 
wise, Yerj dbtinctly swears. 

When Plaintiff left Town for Mahébourg, he 
had his gold chain and studs locked up in his 
trunk, that is very clearly proved if the witness 
Planta is to be believed. 

It is proved also that when arrested, he locked 
up his trunk, the Defendant being present the 
wliole time ; this he swears, and the Serjeant of 
Police Legge, also states the fact ; on cross-exa- 
mination, the seijeant modifies this, but veir 
slightly he states he cannot swear that the trunk 
was locked, but he saw the motion of the lock 
and heard the noise of locking : he heard the 
key turn round. 

At any rate the lock was tampered with dur- 
ing the Plaintifl's absence, for, whilst Planta who 
lent it in Town says it was sound, whilst ser- 

i'eant Legge, when he executed his warrant bajb 
le saw it on the table and saw the key put in 
the lock and the noise of locking, facts which 
the Plaintiff, himself, distinctly swears to. On the 
return of the Plaintiff and the Serjeant to the 
Hotel, they found the lock broken, the screw or 
nail portion on thej^floor ; the lock, says the Po- 
lice Serjeant, having been forced open from out- 
side, segard were smashed, and when the Plain- 
tiff observed that his chain and studs were miss- 
ing, the Hotel-keeper who was present at the 
time, at once stated that he had not broken the 
box himself but that it might have been done by 
his servant, and, in fact, got one arrested, adding 
that it was the only cue who slept in the ad- 
joining room. 

It is true that two Indian servants of the De- 
fendant are called to show that the trunk did not 
lock ; but whilst on the one hand we have the 
positive evidence of Mr Planta and the seijeant 
of Police, besides the statement on oath of the 
Plaintiff, himself, it seems strange that, if it were 
not true that the trunk was locked when the 
Plaintiff was arrested and that it was found for- 
ced open when he returned to the Hotel accom- 
panied by the Serjeant, the Defendant who was 
present on both occasions should not have call- 
ed himself as «a witness to disprove what 
the Plaintiff had sworn and to support the state- 
ment of his servants ; very far from it, when 
Sortions of the lock are found lying on the floor, 
e at once repels all suspicion that might attach 



to himself, charges one of hii servants, and hu 
him arrested. This conduct, as Bw<nn to I7 the 
Serjeant, added to the fiust that the Defendtot 
might have explained and did not attempt to ez- ^ 
plain br his own statement on oath tbat mtiA 
others nad sworn to, goes very fa to convinw 
me that the seijeant has spoken the trotii, thai 
Mr. Planta has spoken the truth, and tbat the 
Plaintiff lost his chain and studi whibt he ra 
away from the Hotel. 

There remains, however, one point to be dealt ' 
with : when arrested the Plaintiff was asked if he 
had money P "No, said he^what money I have is in 
my pocket," and, he had in fact taken his mopev 
from under his pillow and put it in his pocket It 
was urged that his answer was a bar tohiaactioa 
and that the landlord was no longer answerable. 
In point of fact as the Plaintiff was arreeted on 
the very day that he left Port Louis, and airir- i 
ed at the Hotel, to wit the 2nd June, he haviog 
packed up his jewellery in his trunk, aloilg win ' 
nis other things, in presence of Planta, t^re ii 
nothing unlikely in the fact that he bad had so 
occasion yet to unpack his jewelleiy and wear it; 
the question of law is not more difficult to solrej 
in reality all those exceptions that vrill dear the 
landlord from his liability under the law, depead à 
a great deal upon the special facts of ererj par- 
ticular cause. 

We may hold it as a rule, under the Cirii 
Code, that the Inn-keeper's liability ceaaea whea 
there has been imprudence or negligence on iàe 
part of the lodger ; but there most be dear proof 
of imprudence or negligence. Here, the Plain- 
tiff, when arrested, locked up his trunk and left 
hia room where the trunk remained, in presence 
of the Defendant on whose application a warrant 
had issued. It is true he was then aakedifhe 
left any money, and said he had not, having aboat 
his person all the money he possessed. Can | 
that answer be carried so far aa to exonerate the 
landlord from the loss of comparativelj trifling ' 
articles of jewellery left in the trunk in which 
they had been packed up ? I think not ; there 
was no written or printed notice warning lodgers 
that they were to place into the hands of the 
landlord any articles of value they had ; there 
was nothing to show that there was, at band, a 
safer place of custody than the locked tronk in 
the room occupied by Plaintiff; there was no ac- 
tual negligence as in the case of Desrues cited 
by TROPLoNo,in which Desrues had been waised 
by the Hotel-keeper not to leave any money in 
his room, as it did not lock well. In fact, in this 
case, except the question: •*Do you leaf e any 
money ?" and the answer : " I do not, I have it in 
my pocket," there is no warning at all ; and e?dry 
precaution seems, if the witnesses speak the 
truth, to have been taken by the lodger; his 
jewellery, of the value ofS105, is in hia tronk, 
packed up ; he locks his trunk ; he does so is 
presence of a Sergeant of Police, of the lan^ 
lord, himself, and is led away leaving the landlord 
in possesBÎon of the whole. I am of opinion that 
it would be carrying too far the doctrine of con- 
structive negligence if the landlord were discharg" 
ed in this case ; the more so that I find that the 
Court in modern cases seem to have refused to 
carry much further the exceptions to the Ia&* 
keeper's liabilities under the law» 
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The Court of Paris, in 1836, had held that 
Iim^keepera were not answerable for the loes of 
articles of considerable value which had not been 
declared» restricting in that case the liabilitY to 
such goods as must be held to form part of the 
lodger's travelling loggage^ Tboploito, whilst 
not disi^proving of fcne distinction in certain 
special cases, ads : " II ne faudrait pas en 
abuser par une api>lication trop générale a tous 
les cas ; et surtout il ne faudrait pas faire trop 
petite la part d'argent et d'effets nrécieuz que le 
voyageur est dans la nécessité d emporter avec 
lu." TaoPLOKO— Pu Dépôt Art. 1952. 

Now, the same Court of Paris, in 1844i, in the 

esse of de Mctgnoncowrt v Martin ^ Oo. affirming a 

Decision of the Tribunal of the Seine, held that 

no previous declaration was necessary and none 

required by the law. A very strong case, how- 

• everofstiU more recent date istobefound, m 

> which the Supreme Court of France reversing a 

Decision of the Cour de Douai, distinctly repelU 

ed the doctrine that inn-keepers were discharged 

from their legal liability, although no previous 

dedaration of jewels of very great value had been 

k made, and although passengers and lodgers were 

f distinctly advisecTto make such declaration bv a 

notice posted up in their respective rooms. That 

wss the case of the Jeweller Hanrit v ManUrge^ 

The Court of Douai, had ruled that Harris hav- 
ing not only taken no notice of the printed paper 
posted up in his room, but had actually handed 
over to oue of the Hotel servants a waistcoat in 
the pockets of which were to be found diamonds 
weighing two hundred carats, had been guilty 
of such negligence to discharge the inn-keeper. 
The Supreme Court refused to allow the distinc- 
tion ; and adoptiog the conclusion of Mr Delangle 
the Advocate General who urged that " lorsoue 
le vol a été commis par une personne étrangère 
au service de l'hôtel, on conçoit qu'en ce cas, si 
rbôtelier vient à prouver que le voyageur a cora- 
iliis une de ces imprudences qui d^ouent toutes 
les précautions imaginables, par exemple en lais- 
lant les portes ouvertes et ses effets à l'abandon, 
il serait contraire à la justice de lui appliquer le 
principe de responsabilité légale : '' but tbat "ces 
tempéramens et ce pouvoir d'appréciation dispa- 
nissent lorsqn'il s'agit d*un vol commis par les 
gens de l'Hôtel &a." quashed the Judgment and 
laid the doctrine of the positive application of 
Art. 1,962 unshackled by any exception not to be 
found in the law. This Decision, altho' consi- 
deied as going very far, shows, neverthelesp, the 
tendency of the Jurisprudence, which requires 
actual imprudence, and not constructive negli- 
gence, to operate as a bar against the legal rights 
of the lodger. 



j^t his case could be considered by the sole 
criHnon of the Decision ol tbe Court of Paris in 
1886, the result would, \ think, be the same ; it 
can hardly be said that a watch-chain and a pair 
of shirtsleeve studs are too valuable to be consi- 
dered as part of the " effets précieux " which a 
num, occupied as this Plaintiff swears he was, 
eould very well carry with his ordinary luggage. 
To sum up, the evidence as it stands, leaves 
no doubt that the Plaintiff had the chain and 
■tads; packed them up with his other things 
tt ft trunk lent to him by a friend ; went 



to Mahebourg, left his chain and studs withldl 
his things, save his money, in the trunk, which 
he locked up in presence of the Pefendimt and 
a Serjeant of Police ; returned the next day with 
the Seijeant, and found his trunk broken open 
and his chsin and studs gone ; that the Defendant 
himself, at once chareed one of his servants with 
having committed tne robbery and got him ar* 
rested ; that there was nothing unreasonable or 
extraordinary in the fact that the Defendant was 
the owner of these studs and chain ; that there 
ia no sufficient proof of actual negligence ; and 
further that it can hardly be said, judging from 
the evidence in this Becord, and there is no other 
mode of judsin^, that the conduct of Plaintiff was 
scandalous ; for if arrested, at the instance of the 
Defendant, under a Warrant for criminal offence., 
he was discharged upon the preliminary inquiry 
made into the subject matter of the complaint. 
I am of opinion, therefore, that upon the facta 
disclosed, the Decision must be altered, and the 
Judgment must be entered for the Plaintiff in the 
sum of j$105, with costs. 



BAIL CODRT« 



VlKTa BE MBUBLES, — ^BbTABD BASTS £E BETISE- 
MENT,— BsSOLVTIOir BB LA TEKTE,— APPEL- 

b'uk Jugement be Maoistbat be Disisict. 

L*ArHeh 1657 du Code Oivil t'applique <wx ventée 
faitee entre commerçante ; es consequence *' en^ 
^* maiière de vente de denrées et effete nkohUienf* 
faite entre commerça/nts^ ** la résolution de 1% 
vente oMira Ueu de plein droit et sans sommaHonf 
au profit du vendeur^ après V expiration du terme 
convenu pour le retirement. " 



Sale ot moteable peopebtTj—Bbeach op cok- 
tbact covcvsstsq belivebt, — cakcellatioir 
OF SALE, — Appeal fbom a Jubgment op Dis» 

TBIGT MaGISTBATE. 

Article 1657 of the Civil Code applies to commère 
cial caseSf and therefore " in matters of sale of' 
provisions and moveable effects " between traders 
" the vacating of the sale shall take place of full 
right and without summons ^ in favor oftheven^ 
dor^ after the expiration of the time agreed for 
taking them awanj»' 



tOIJLINE JlTT,— Appellant, 



versus 



BBTJE, — Bespondent. 

Before : 
The Honorable IS'icholas Gitstate Bestsl. 



y. Delapate,— Of Counsel for Appellant. 
A. BoHAK, — ^Appellant's Attorney. 
G*. Othbebt, »0f Counsel for Bespondent* 
F. BoBBBT ,— Beepondent's Attorney. 
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2lBt OcUber 1868. 

Tbe main point raised on the argument of this 
Appeal from tS^ Decision of the Senior District 
Magistrate was whether or not the enactment of 
Art. 1657 of the Civil Code applied to Commer- 
cial cases ; the two parties in this sait being ad- 
mittedly traders. '^ £n matière de vente de den- 
rées et effets mobiliers, " sajs that article, *^ la 
résolution de la vente aura lieu de plein droit et 
sans sommation, au profit du vendeur, après res- 
piration du terme convenu pour le retirement. " 

If the article apply to Commercial Sales, Brue, 
the Respondent, was fully warranted in refusing 
delivery of the rum to Appellant, when applied for, 
that is 12 or 13 months after the sale ; nence the 
action in damages, for non delivery, would have 
to be dismissed. 

If the article do not apply, the Bespondent, 
Brue, should have summoned Trenat or his assi- 
gnee, Boulineau, to take delivery within a gif en 
reasonable time, at the expiration of which time 
he might have judicially applied for the cancella- 
tion 01 the sale» and claimed damages for the non 
performaTice of the contract by the original pur- 
chaser Frenat or his assignee, Boulineau. The 
commentators of the greatest merit who have 
written on the subject are divided into two 
camps ; the one holding the provision of Article 
1657 C.C. to be applicable to Commercial trans- 
actions -, the other holding the negative. 

After carefully consulting the authorities quo- 
ted on both sides of the question, and obliged to 
come to a conclusion on the worth of the reasons 
assigned in support of the view taken of the mat- 
ter by the two sets of equally talented men, I 
cannot have a better guide to a sound conclusion 
than the pure text of the law, for I cannot admit 
for one moment that the observations and opi- 
nions however correctly reported of the several 
members of tbe Council of 8tate, in the framing 
of this or any other article of a law, which obaer- 
yatioDs have led to no change in the wording of 
the'article submitted to the consideration of that 
body, can warrant a departure from a formal text 
of a law as applicable in its letter and spirit to 
Commercial as to Civil matters, and indeed more 
adapted to Commercial matters, requiring, as they 
do, greater expeditiousness than civil transac- 
tions. 

The exceptions introduced in the Civil and in 
the Commercial codes, the better to meet the 
rapidity of Commercial transactions,^ are so 
numerous that we must necessarily infer' that had 
the legislature adopted the opinion expres- 
sed by Oanibacérès and the other members of 
the Council of State, and ^intended to exclude 
commercial transactions from the operation of 
Article 1657, the text would have been so modi- 
fiedjas to leave no doubt on the intention of the 
Law G-iver on this head. An exception would 
have been inserted either in this or in the sub- 
sequent enactments of the Commercial Code. 
But no such exception is to be found in article 
1657 C. C. nor in any article of the Code of 
Commerce framed at a later period and in which 
an exception might have been easily introdu- 
ced against the applicability of article 1657 to 



Commercial Matters. FABBissrs's reason forliii 
exclusion of Commercial transactioDS from the 
operation of article 1657 is that ** un vendeur, 
dans le cas oii le prix des choses angmeatenit, 

Sourrait abuser d'un tel principe en se prêtai- 
ant dégagé par le seul fait que racbeteor ne 
serait pas venu prendre livraison au jour fixé" 
(Pàbbessus, Dt. Ooml ; 2. p : 286 No. 28a) 

But what is the answer of BéuvesB, a mem- 
ber of the ''Conseil d'Etat,*' called upon to sokfla 
the text of Art : 1657 C. C. P 

On DiPEBSbzr (C ), another member of the 
same Council, fincUog fault with the wording of 
Art : 1657 in these words : " que^ oet sràde 
parait mettre l'acheteur à la disirotion du vsa- 
deur, '' BifiEKOEB replied : '' l'adieteur seul eit 
en faute ; c'était à lui a retirer les choses ven- 
dues ; s'il ne l'a point fait, il a renoncé à la ves- 
te, et il ne peut se faire na titre de sa négligen- 
ce. (Diseussions au Oonseii cTEiai ; sésnee du 
30 Frim : an 12. T. 8 p : 422.) 

If so much importance is attached to the ob- 
servation of Consul CAHBAcisEs in support of 
tbe non applicability of Art : 1657 U. C. to 
Commercial Matters, is not the sensible remuk 
of BinxyGiB ( C ) entitled to an equal share of 
regard and to warrant the conclusion of thoae 
writers who have adopted the contrary opinion, 
viz: that the provision of Art : 1657 C, 0. appVee 
to Commereial as well as to Civil Matters. 

Does not that observation bear out the answer 
of TROPLOira to the reasoning of FABnsssrs who 
limits the application of Art. 1657 to Civil mat- 
ters. '' Ou je me trompe fort (says TaorLop) 
ou cette raison me paraît excellente pour justifia 
l'application de l'Art. 1657 0. C. aux matières 
de Commerce, et pour démontrer que s'il n'exis* 
tait pas, il faudrait l'inventer. Dans le commer- 
ce, eu effet, bien plus qae dans les matières ci- 
viles, il faut que le marchand soit mis en situa- 
tion de tirer parti de sa marchandise et de piofi- 
ter des variations des cours. Toute son indus- 
trie consiste à vendre avec bénéfice, et à saisir 
les occasions &vorables pour compeoser les per- 
tes qu'occasionnent les baisses inattendues. 
Suivant Me Pabdessfs, il faudra faire une somma- 
tion à l'acheteur ; mais pendant ce temps li, Is 
marchandise baissera, le vendeur ne pourra plus la 
revendre avec profit. Il sera peut-être obligé 
d'y perdre. Si au lieu d'être spéculateur il eut été 
simple particulier, il aurait pu faire une excel- 
lente spéculation d'après l'art. 1657 ; mais il est 
spéculateur par état et on lui défend la spécula- 
tion." 

" Un tel système n'est pas admissible.*' 

(See the several arrêts in support of tiis 
opinion of TEOPLoira, cited in note 1 of Tbos^ 
Lowa. Vente, 2 Vol., page 151.) 

Hence it follows that whereas no exoeptioa 
is to be found either in the text of Art. 165/ C» 
0. or in any article of the subsequently framed 
C. of Commerce ; 

Whereas the interest of commerce require that 
all commercial transactions should be brought t(^ 
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a flpeedj conclasion : My opinion is that the 
Art. 1657 Bppliei to Commereiai as well aa to 
Ciyil matten. Tme ifc is that it is quite settled 
law that many of the enactments of the Ciril 
Code not repeated in the Code of Commerce do 
not apply in sach Code of Commerce and have 
been purposely omitted amongst its provisions. 

I do not wish to soffer any doubt to be raised 
as to this point ; but Art. 1657 C. C. is in a 
dJAarent condition for the reasons above sta td o 
Having recognissed its applicability to Comm e'-. 
cud matters, as above, I hence infer that the 
Bespondent, Brae, was fully warranted in re- 
fining delivery of the Bum at the time when 
summoned to deliver the same. That the ten 
poondfl sterling paid into Court relieves him 
mgn all further lubilities. 

The conclusion I have arrived at renders it 
needless that I should consider the question of 
damages, which, if any have been sustained, were 
brought by the Appellant's own laches in not 
taking delivery at the prop^ time. 

It is needless, also, that I should enquire into 
the merits or demerits of the usage set up in his- 
defence, by the Respondent, in the DistrictCouii^ 
because assuming the time of delifery when not 
agreed upon, to be longer or shorter than 
24 or 48 hours, yet, delivery should have been 
claimed within a reasonable time, and the Ap- 
pellant could not expect that the vendor should 
encumber his stores with the goods sold, beyond 
the time agreed upon ; and in default of any 
agreement, as to the time of delirery, beyond a 
reasonable time. 

Appeal dismissed with costs. 



SOPRIHE CODBT. 



SaIBH AbEeT, — DiNOKCIATIOK DB LA SàISIIL 

La Saiêie-Arrêt dea appointements c^un fonction- 
noire publie, opérée en exécution de VOrd. 41 de 
1844, doit être dénoncée om débiteur eaiei, con^ 
formément à tArt. 563 d^ Code de Frocédure 
CHvUe qui nest point abrogé par V Ordonnance 
l^écitée. 



ÀTTACHMEHT Oit M0NII8, — ^NOTIOE THXBEOF. 

The attachment lodged, conformahly to Ord. No. 
41 of 1844, to the payment of the salaries of a 
piibUc servant, must be not^ied to the latter eon" 
fbrmably to Art. 563 of the Oode of dml Proce- 

. dftre which has not been abrogaUà by the above 
mentioned Ordinance, 



Mo INTTEE,— Plaintiff, 



versus 



OOUMANDT,— Defendant. 



Before : 

His Honor thx Cwax Jvbgb and 
His Honor Mb. Justice Colik. 



L. Chastellieb, — Of Counsel for Plaintiff. 
E. Sauzieb, — Plaintiff's Attorney. 
Hon. V. Naz, —Of Counsel for Defendant. 
H. BsBTnr, — Defendant's Attorney. 



I ]th November 1868. 

THE COUET. 

The question raised, here, is of considerable 
importance in the law of attachments. To the 
validity of the present '^ Saisie-arrêt " it is ob- 
jected that the formality of the Code of Civil 
Procedure (Art. 563) reauiring that notice of the 
attachment should have oeen given to the owner 
of the fiind, has not been observed. The.attach- 
in^ party, while he admits the fact of no notice, 
contends that notice is not required in the pre- 
sent state of our Law, as by Ord. No. 41 of 
184t4, the rule in question of the Code of Civil 
Procedure has been abrogated. 

He farther states that so fully has this been 
understood by the public and the legal i>rofes8ion 
that there is no instance, since the passing of the 
Ordinance, of notice of any such attachment 
having been given to the parties whose salaries qt 
other monies have been seized or arrested in the 
hands of any department of the Government. 

The section of the Ordinance relied upon by 
the attaching party in the present case, as ex- 
emptiog him from the duty of giving notice to 
the owner oi the money, is Art. 9th which is 
thus expressed. *' The " arrêté " of 7th Decem- 
ber 1808, and all enactments and provisions of 
the *^ Code de Procédure Civil '^ contrary to the 
present Ordinance are hereby expressly re- 
pealed/ 
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Now, is the Article of the said Code, requiring 
notice to be given to the owner of the funds at- 
tached, contrary to the present Ordinance ? 

It is plainly not so. There is no contrariety 
whatever between the two things. Besides it 
would have been remarkable it the rule requiring 
notice to the owner had been abolished, for it 
is clear that such notice is of great utility. It 
informs the debtor that his money or part of it 
Las been locked up ; it tells him by whom and for 
what cause and to what extent the funds are at- 
tached. It prevents him assigning away funds 
which are no longer under his control, for, with- 
out such a notice he might in optima fide^ dispose 
of his money in payment of his just debts to 
other creditors, or m any way he pleases, and 
thus, in perfect eood faith, cause very great em- 
barrassments to himself and many other persons. 

As this is the first case in which the point has 
been raised, we shall not give any expenses. The 
Court sets aside and annuls the attachment in 
question, without costs. 
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BANKROPTCII CdOBT. 

Cebtificat, — Billets bs complaisakce. 
Oxbupicate, — Accomobatioit bills. 

Baitkbuptcy BuGiisrE EOU&IEB. 

Before : 
His Honor the Chief Juboe. 



G. GuiBBBT, — Of Counsel for Bankrupt. 
r. SoBEBT, — Attorney for same. 



L. Chastellisb, 



Of Counsel for Official and 
trade Assignees of Bank- 
rupt Estates. 
E. Duvivieb, —Attorney for same. 
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leth Jfove^n^er 1868. 

THE COUET. 

This is an application by Eugène Bougier, one 
of the partners of the £rm Alphonse Mamet & 
Go! traders in Port Louis, for a Certificate. 

The balance-sheet shews debts to the amount 
of ^50,599.27 and assets apparently amounting 
to |[é7,830.32 ; but the actual diyidend will be 
very small, indeed ; the mortgage creditors will 
not even be paid in fall. 

The application for certificate is opposed by the 
Assigoees, on the following grounds : 

In the first place, they allege that altho' he 
brought no capital, at all, into the business, when 
he began it with Alphonse Mamet, in 1861 > the 
present applicant very early in the history of the 
firm, drew out for his own private purposes, sums 
of mouey much beyond what be was entitled to 
do, ia terms of the arrangement between him aad 
his partners. 

In the second place, it is urged against this 
Bankrupt, that altho' he took the whole charge 
of the business, he altogether failed to make out 
annual balances ; indeed that he never struck a 
balance, at all, duriog the course of the six years 
wliile the firm carried on its trading operations. 

In the third place, it is alleged against the 
Bankrupt that he raised money, from time to 
time, by making bills along with a widow Baget 
who kept a china shop and one IVlorillon a Jewel- 
ler, when there were no real honâr-fide transactions 
between them ; that he added to the bills the 
false statement *' valeur reçue en marchandises " 
as if the bills had actually represented real com- 
mercial transactions between him and those par- 
ties, when, in point of fact, very few bond fide 
dealings passed between them. 



We must examine those different charges of 
misconduct in detail. 

There is no doubt that the Bankropt helped 
himself to the funds of the business, at the outset^ 
to an extent far beyond the stipulated mootUy 
allocations. 

He, himself, fully admits this, while under ex. 
amination. *' T7p to May 1862," he says, '* Ihad 
withdrawn from the house for my own use 
j;5,d92.6d; up the dlst May 18621 bad ptid 
into the house the sam of ^3,220.07. 1 applied the 
monies I withdrew from the houae to the pay- 
ment of my ovm accounts. The balance against 
me, on the 31st May 1862, was ^1, 187.36." 

It is lucky for the Bankrupt, that be] did not, 
all along persist in this reprehensible eoone of 
dealing with the funds of the Firm and that he 
subsequently, during the later years, made good 
the whole or greater part of bis own drafts on 
the funds of the business. But the fact reoiains, 
that, at the outset of the partnership, he compro- 
mised his character as a trader and a man of bu- 
siness by dealing with the funds of the companyi 
in the way above mentioned. 

As to the Bankrupt's failujre to strike periodi* 
cal balances, there is no room for queetiooiog the 
truth of the charge. 

Up to the date of Bankruptcy no balance bad 
ever been struck, tho' the business had been car- 
ried on for about six years. 

The matter having naturally attracted the no* 
tice of the former Commissioner in the case, 
the Bankrupt was called upon to examine 
his books and prepare periodical balances, but 
this he refused or delayed to do, and it was not 
till the protection of the Court had been with- 
drawn, and the Bankrupt had been sent to Jail, 
that those balances were prepared by him and 
submitted to the Court. It is material to observe 
what were the results of this operation of bring- 
ing the books of the Firm to a balance. It would 
appear that at the date of 31st May 1862, there 
had been a loss of ^^730.64. At the date of Z\A 
May 1863 the balance for the year showed a pro- 
fit of $2,010.74. At 3l8t May 1864 a profit of 
32,632.19 was shown ; at 31st May 1865 a loss 
of $2.570.85 appears; while at the 31st May 
I860 a profit of $950.60 arises, and at the 
last date vizt : 80th April 1867 the books 
could only be balanced by shewing a loflS 
amounting to ;$[! 8,975 90 c. It is sarelynot 
unreasonable to believe that if the Bankrupt 
had done his duty, and if the Books had beài 
regularly brought to a balance, and stock bad 
been duly taken at proper periodical ioterral^ 
the disastrous result of these affairs might bftve 
been averted, or at least greatly modified. 

The Bill transactions of the Firm, is the lait 
subject of inquiry into which the Court m called 
upon to enter from the course the case has 
taken in the arguments of Counsel. 

These bill operations were carried on with 
Adolphe Morillon a watch-maker and Urs Baget 
who kept a chinaware shop in Fort Louis. Mo- 
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fillon who was examined as a witness in the case 
gives the following account of his dealings with 
the Bankrupt : "Perhaps I have received one or 
two thousand dollars in goods or monies for the 
ten thousand dollars worth of bills I subscribed. 
I had great confidence in Mr Rougier ; it was he 
who kept the debit and credit account in the 
books. Mr Rougier told me to draw np the 
bills in the following form, ^ value received in 
goods/* (valeur reçue en marchandises) The words 
value received in goods, in the body of the Bill, 
were so drawn because Mr Rougier said it was 
necessary to do so, not because I had received 
the çoods ; those words were written by Mr 
Rougier'a clerk. I merely wrote the words good 

for the sum." / 

• 

(By Mr. Q. Guebbbt) «* The first bill I subs- 
cribed endorsed by Rougier, and placed at the 
Bank, was made in 4864, about six months after 
Rougier had joined Mamet, I believe ; I had subs- 
cribed five or six bills under the same conditions 
and of five hundred dollars each, in 186^, as far 
as I can recollect. 

" In 1864, I was not a debtor of the Firm 
Rougier and Mamet ; the Firm was my debtor 
for a small amount. The origine of my tran- 
sactions with Rougier and Mamet was thus : 
the bill was drawn by me, endorsed by Rou- 
gier and Mamet, and discounted at the Bank ; 
we were to share the proceeds. I did not al- 
ways receive half the amount. I sometimes re- 
ceived some money and sometimes, I received 
none." 

/' Rangier and Mamet had abont $IM0 ari* 
sing from the proceeds of the discount of those 
bills aad due to me as my share." 

The Bankrupt's own statement of how those 
matters were managed does not substantially 
vary from the above, except as to the amount of 
the proceeds of the bills which reached the poc- 
ket of Morillon. Rougier stated, when under 
examiaation : " Mr. Morillon said things I did 
not even understand ; with respect to the bills 
put out by us in common, and which we were to 
withdraw, he stated the truth. On the bills sub- 
scribed by me, I put "for value received in goods" 
(valeur reçue en marchandises) as I would bave 
put ^* value received in settlement " (valetir reçue 
en règlement) just to complete the body of the 
Bill. T produce Morillon's account drawn up 
according to my books, in order to destroy 
his statement that he had not received monies 
firom me. I believe I owed him S^OO or ;^300. 
I carried interest to his account in order that be 
might not lose by 'it. When I put on the face 
of the Bills *' value received in goods " it was 
with no intention to defraud the Bank, but I put 
it as I might have put " value received in settle- 
ment," because at different times I had given 
drafts to Mr. Morillon that he might import 
goods." 

It appears that Mrs. Baget, the other party 
with whom the Bankrupt made many accomoda- 
tion BiUsy is dead. The Court issued an Order 
for her examimation, but she died before her de- 
position could be taken. The outstanding bills 
at the date of the Bankruptcy,between her and the 



Bankrupt, amounted to upwards of |S[13>0QP, 
while those with Morillon stood at the figure pf 
nearly S10,00p. There is no reason to doubt 
that the two sets of transactions were very much 
of the same nature. 

Looking at the evidence before ns, it is easy to 
see that there was a regular trafficking in acco- 
modation bills. The raising of money in this 
way, was no such casual and accidental matter as 
may occur in any business, and which Courts of 
Bankruptcy will not in ordinary circumstances 
look at with too scrutinizing an eye. But where 
the trading, as in the present case, was^ at all 
events latterly, carried on by fictitious capital 
raised in this way and the whole of the money 
has disappeared to the great loss of the parties 
from whom it was obtained, the case is altogether 
different. The form in which those bills were 
drawn is also deserving of notice. They inva- 
riably bore to be for '' valeur reçue en marchan- 
dises.'' 

This statement, that value was given in goods 
for the bill, if true at all, could only be so in a 
few instances. 

In the other cases there wds no commercial 
dealing between the parties. The bills were not 
the result of any bond fide business transactions. 

The evidence shews that they were made 
merely in hopes of getting them discounted and 
sharing the proceeds between the drawer and in- 
dorser. The Bankrupt, as we have seen, explains 
his putting those words at the end of every one 
of the Bills, as the most natural and reasonable 
thing in the world ; now, there is no donbt that 
accomodation Bills, i, e. Bills really given without 
value or for value much within what appears on 
the face of the instrument, usually bear ''valeur 
reçue" ; some times we find a more particular 
statement as "valeur reçue en règlement," and 
some times, as in the present case, the maker of 
the Bill gives it a still more attractive appea- 
rance by being more explicit in describing the 
nature of the transaction of which the Bill ap« 
pears as the representative : The instrument is 
made to conclude with the words ''valeur reçue 
en marchandises." 

Now, all this, to say the least of it, has a very 
bad appearance. It was argued that we have in 
the present case, not only that sort of negative 
falsehood arising from the suppression of truth, 
the suppressio veriy but a positive false averment, 
a deliberate allegatio falsi. Custom however 
and mercantile usage have not exacted a very 
rigid adherence to truth in the matter in question; 
at the same time had there been positive eviden- 
ce that the persons giving value for those Bills 
had been deceived and imposed upon by the form 
in which they were drawn, the case might not 
have been very clearly distinguishable from one 
class of cases of raising money on false pretences. 
But altho' the dishonesty of the Bankrupt in this 
matter was strongly pressed by Counsel, as the 
case actually stands before the Court in evidence, 
it is not of so serious an aspect ; no attempt has 
been made to shew that any person was imposed 
upon by the form in which the Bills were drawn. 
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Looking at the whole facta of the preaent iiu 
qjatf aa now before the Court, with the obserra- 
tiona which fell from both sidea of the Bar, I am 
not of opinion that I can grant a certificate 
of any claaa, aTaikble at eocè, to the Bankrapt. 
I can only allow a certificate of the 8rd daaa to 
be suspended for 18 months from this date. 
Meanwhile Protection ia withdrawn. 



SDPIHn COVBT. 

])lTOBOE,«-»DEHAin[>E BXJXTÉE. 
BiYOBCS, — ^ACTIOH niSMIBSSD. 

A. B- THE wi7Ey — Plaintiffy 

versus 

A. B. THB HTSBAKD, — ^Defendant. 

Before : 

His Honor the Chief Judge and 
His Honor Mr. Justice Coldt. 



L. EouiLiiABD,— Of OouDsel for Plaintiff. 
E. DucBAY, —Plaintiff's Attorney. 



ISih Mveniber 1868. 

This was a suit in Divorce a vinctilo maMmonti 
at the instance of the wife, on the ground of 
*' exeès^ sévices ou irtjwres graves " under Art. 231 
of the Ci?il Code. She set forth that her marri- 
age with the Defendant, who carries on the busi* 
Hess of a lioen draper in Fort Louis, took place 
on the 8th October 1859. That the Defendant 
had addicted himself to the use of strong liauors, 
without ever being actually intoxicated, ana that 
while under the infiaence of drink, he abandons 
himself to fits of passion, lays hand violently upon 
her person, and addresses to her the most offen- 
sive and degrading epithets, subjecting her, on 
many occasions, and even in the presence of 
stranger, to the most cruel humiliations, and 
rendering the conjugal life insupportable. 

The husband lefb default. 

THB COUET. 

Under the special instances of violence and 
abuse which the Plaintiff has set forth in her De- 
claration, we are of opinion that she has proved 
the following facts, in evidence. 

That the Defendant was an habitual dram 
drinker, and very often, when under the influence 
of liquor, got in a passion with the Plaintiff for 
very slight reasons and applied Tery offensive 
names to her ; that on one occasion, while the 
Plaintiff, Defendant and a friend were sitting in 
an open Balcony, after dinner, the Defen£mt 



whistled to two women of bad character who 
were passing in the same street, below, and on 
the PLaintiff remonstrating with him, he lost hit 
temper and pushed her violently oat of the room. 
That, on another occasion, the Defendant, to pis- 
Tent the Plaintiff going out one night to inform 
the neighbours that they had been quarrelling 
held her for some time forcibly by the arms, bat 
she escaped from his graap and went and eom- 
plained to an acquaintence in the neig^boorhool 

We are happy to be able to aajr that all the 
witnesses concur in stating that the genertl cha- 
racter of the Plaintiff ia very good and that on 
the special occasions of vioteice to which thej 
speak, they could not say that she gave any fsst- 
ticular provocation to her husband. 

It would appear, however, that the Phdntiff it 
not herself free from infirmity of temper ; for 
one of the witnesses has told us that the Plamtiff 
had rather a " temper of her own." Another 
has stated that the " discussions between tte 
husband and vrife arose from difference of opi- 
nion about things in general.'' The^ were never 
of the same mind or of the same opmion ; and a 
third has deposed " there were rerj often seeoei 
of violence, that is to say, strong discussions^ be* 
tween the Plaicitiff and Defendant ; ihej qouv 
relied continually about the affairs of the shop, 
about the Defendant going out, about every 
thing." . 

The Substituts Pbooubxue Gbhxbai. gtfe 
his conclusions in &vor of the Plaintiff. 

No one can doubt that the present case is a 
very sad one. It is but too dear that the ma- 
trimonial life of the parties is very uncomfort* 
able, but taking the most favorable view of the 
evidence for the Plaintiff, we cannot say that we 
find sufficient proof to satia^ ns that tiie conja* 

Sal life or canUrtium vitœ of the spouses is ren* 
ered intolerable by the faults, defects or vices 
of the Defendant. It is to be remarked Aat 
there is no proof of any serious violence to the 
person of tne Plaintifl^ and it is ahewn that the 
disgusting language of the husband, however 
unmanly and inexcusable it may be, occnrs only 
when he is in a passion and excited by drinking. 
We are of opinion that the facts do not come np 
to that excès, sévices ou injures graves^ which the 
law requires for the dissolution of the bond of 
marriage. 

It may be that there is but little hope of 
amendment on the part of the huslmnd. ffis 
habits of intemperance are poeaibly too deeply 
rooted to hé eradicated or even mach modified 
for the better, but a woman of undoubted res- 
pectability like the Plaintiff, if ahe could learn to 
command her temper, when in the presence of 
her husband, might, in the course of tune, work a 
great change on the conduct of the Defendsnt| 
and thus, by doin^; what is, after all, nothing bat 
her duty, might do much to insure a great ini* 
provement in the domestic rehitionaof thepsr- 
ties. 

The present suit in divorce must stand die» 
missed. 
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SDPIDIB COURT. 

Okbbion dx Bieks,— F^iEMEirrs ueitsuels. 

CXSSIO BOKOBUM, — MOJ(THLT PAYMENTS. 

CssBio BoNOBVH Edovabd HABDY. 

Before; 
His Honor the Chief Judge. 



<}. GmBXBTy^Of Counsel for Petitioner. 
A. BoBXBT, — ^Attorney for Petitioner. 



ISth JTovemher 166S. 

THE COURT. 

In this case I observe that the Insolvent's debts 
amount to the sum of J$[6,200, and his assets to 
jjKi70, only ; none of the creditors have made ap« 
peanmce. The debts appear to have been con- 
tracted, some years ago, by the Insolvent, with 
the laudable desire of facilitating the carrying 
thro' of an arrangement between his father, 
whose aflfairs were then in a bad position, and his 
(the lather's) creditors. The present applicant 
came forward on that occasion and undertook to 
guarantee debts dae by his father to the amount 
of the said sum of <^6,200, with the view of 
getting the assent of certain persons to the ar- 
rangement proposed by his father. Their assent 
was obtained and the arrangement was com- 
pleted. 

Prom the evidence which has been adduced, it 
is shewn that the Insolvent had, at one time, a 
share in the Estate Belle MoUe, for which he paid 
the sum of $25,000, But the Estate has been 
seized and sold at the instance of creditors, for a 
price which has left nothing to the owners. He 
IS now in employment as the Manager of a Sngar 
Estate with a salary of ;^I00 a month, or £240 a 
year, along with a house and certain perquisites. 
He has a wife and 4 children. 

It appears to me that In the circumstances, I 
am warranted in granting the Insolvent a dis- 
charge from the chance of personal arrest ; but 
only upon his assigning a portion of his present 
salary for the benefit of his creditors. It may 
be a hard thing to reduce the moderate means of 
living which the Applicant has for himself, his 
wife and family, but it would be still harder that 
his creditors, some of whom are minors, should 
get nothing at alJ. 

*l shall, therefore, find the Insolvent, entitled to 
the benefit of a *^ Cessio Bonorum " so as to 
protect him firom personal arrest, upon the usual 
asmgnation of all his property and a special ces- 
sion of the sum of £8 or |40 a month, of his sa- 
lary^ which must be paid by him into the hands 



of the Official AssigneP| on or before the 2nd 
Tuesday of every calendar month, till the further 
orders of the Court. 

The first payment to be made on or before the 
2nd Tuesday of November next. 



SCPREHB COURT. 



Bail, — Tbakscbiptiok, — Cbkakciebs hypothe- 
caibes. 

Conformément à VOrd. 36 de 1863, sur la ircMS* 
cn^Uon^ tout bail à loyer de phu de trois anmées 
devra être transcrit, ^t jusqu*à la transcription 
ces bava ne pourront être opposés^ pour une durée 
de plus de trois années, aux tiers qui ont des droite 
sur Vimmeuhle loué et qui les ont conservés en se 
conformant à la loi. 

Jugé par la Oour que les créanciers inscrits après 
la transcription du bail sont tenus de le res- 
pecter^ mads que les créanciers inscrits antérieure' 
ment à cette transcription ne sont point liés et 
peuvent s* opposer à VinsertUm du ba^l, pour plus 
de trois années^ dans le cahier des charges de la 
vente du bien par expropriation forcée. 



Lease, — Tbakscbiptioe^ — Mobtqage cbedi- 

TOBS. 

Bg Ord, 36 of 1863, on Transcription, *' everg lease 
of house property of more than three years shaU 
be transcribed/* and, '' until traneeripUonf such 
leases shaU not be maintainaible, except fot ape* 
riod of three gearsy against third parties having 
rights secured according to law over the property 
leased.*' 

l^eld by the Supreme Court that mortgage Ore^ 
ditors inscribed on the Immoveable Fropertg 
leased^ after the transcription of such leasOt 
are bound to svhmit to its clauses^ but that sudk 
Creditors when their claim is inscribed before 
the transcription of the lease are not compelled to 
admit the same to its full eo^tenf, and are entitled 
to object to its inserHon,for more than three years^ 
in the Memorandum of^Ohq/rge^ according to 
which the property leased is to be sold by levy. 



VIÊAU,— Appellant, 

verstis 

GIMEL & AKOB., — ^Bespondents. 

Before : 
His Honor the Chief Jttdge and 
His Honor Mr. Justice Colot. 
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Ia«Boi7illabi>, — Of Counsel for Appellant. 
J. Geo. Te8BI83i — Appellant's Attorney. 
E. PfXLEBEAxr, --Oi Counsel for Bespondents. 
A. AsTsrc, — Bespondents' Attorney. 



13tA November 1868. 

This was an Appeal against an Order of the 
Master of this Court, under date third of August 
last» upon an application- made by the Appellant 
to have a certain lease granted to the Appellant 
hj one Théogène Permont, for nine years, and 
the rent whereof had been paid in adfance, in- 
serted in the condition of sale of the property in 
question which had been seized at the instance 
of Edouard Gimel. The Master ordered the in- 
sertion of the lease to the effect that the same 
be binding upon the purchaser of the property, 
but reduced to three years its legsl operation 
and admitted only one year's rent to reckon as 
as having been paid in advance. 

When the case was heard, L. Bouillabd, for 
Appellant : 

*' The lease my client holds was attacked, be- 
fore the Master, as a fraudulent one ; but that 
was overruled, and the point which the Master 
decided against us is this : our lease was register- 
ed and transcribed ; it was for nine years, and 
the Master reduced it to three years, and whilst 
we had paid rent for 5 years in advance, the 
Master reduces this to one year. I submit the 
Master was wrong ; there is no difference be- 
tween inseribed mortgages anterior or posterior 
to the transcription of the lease. TBOPLoira who 
}ays down a contrary doctrine is not cons latent 
with the law which makes no difference. I refer 
to Sect. 23 of Ord. of 1863. I shall also refer to 
Paul Font p. 368 and to the opinion of Messrs. 
BrviBBE & Fbançois quoted by Flakdin ; also 
the Bevue Cntiqiie, vol : 10 p. 402. 

E. P£LLEBEAu,for Bespondont : My client is a 
mortgage creditor in virtue of a deed which takes 
away ^om Permort, his debtor, the power of 
leasing ; nevertheless three years afterwards Per- 
mort does lease for years ; we could not prove 
the lessee's fraud ; it may be ; but I stand on the 
thix>d point, and I submit the Master was right 
in refusing to hold the lease to be binding for 
more than three years as against a creditor in- 
scribed before its transcription. Leases trans- 
cribed fall under par. 1 of Art. 3 ; but that refers 
to the proceeding artiçjç. What could be the 
use of transcription, if there was no difference 
between creditors inscribed before and credi- 
tors inscribed only afterwards ? The article 
places long leases in the same position as 
sales. In France the limited period is 18 years ; 
here, for household property, it is three years, 
evidently on account of the difference of interest ; 
My view of the case is supported by Dalloz, Yo. 
Trcmscription hypotJiécavte No. 632,— Tboflong, 
DuTXBaiBB, FiiAimniT, — Moublok, If I No. 500, 
and a Decision of the Cour de Biom ( S. Y. 62, 
2, él5). In Bwi^é v Barbier (Piston's B^orta 
1866 p. 121,) the Court tho' giving no Decision on 
the point, made observations which go a great 
way in favor of the doctrine I support. The limi- 
tation of three years is based on this ground. 



that leases under three years need not be 
transcribed at all, being «onsidered as acts of pun 
administration. 

L. BoiriLLAB]), in roj^y : There is a paragrtpii 
in the law that lays' it down that before tnuii- 
cription, deeds shall not be main t a in abte^^thy 
are then maintainable after transcriptioo. (Ri- 
TIXBE, 226.) ^ 

JUDGMENT. 

It appears that, in this case, one Permort, the 
debtor, whose property was seized at the request 
of the Beepondent GKmel, bis hypothec creditor, 
had, by an act of lease, conveyed to Yieaa tke 
Appellant, the property in question for lioe 
jears ; the act of lease stipulated that the rent 
had been paid in advance for five years. latte 
deed conferring a hypothec to Qimel, Fermort , 
had bound himself, if he leased his propeity, not 
to receive rent in advance for more than one 
year. Notwithstanding this contract, he did, it 
would appear, sign a lease which disdoees the 
fact that he had received rent in advance for fiie 
years. Yieau, the Appellant, applied to the 
Master to have his lease inscribed in the condi- 
tions of sale BO as to be binding upon the por- 
chaser. This, Gimel objected to on the gnnmd 
of fraud and also on le^ grounds which fons, 
in reality, the issue now before the Court. 1^ 
Master was not satisfied that the evidence proved 
fraud, but whilst he allowed the insertion of the 
lease, held that it could not be binding uponi 
hypothec creditor previous to its transcriptioD, 
for more than three years, and that no more rent 
could be held to ha?e been paid in advance thin 
one year. 

Vieau, dissatisfied with this Decision, appealed ; 
no appeal was entered by the Respondent oa the 
points on which his objection had been 0Te^ 
ruled. 

The question now before the Court is a eimple 
issue of law. The transcription Ordinance havuig 
required the transcnption of certain deeds, ^er 
alia^ leases, by which legal process such deedi 
become known, or may become known, " certm 
Bit quod oertum fieri potest," to those who lend 
money upon real property, does the transcriptioii 
of a lease give to that lease the same force a^tinat 
hypothec creditors registered previous to sueh 
publication that it has and may equitably have 
against creditors whose registered hypothecs are 
posterior to such publication P 

Ajpriariy the position of the two sets, of ^ 
ditors is widely difi'ereiit ; the anterior creditor 
looks over the Begisters of Transcriptioo, Sois 
no lease transcribed, no rights to burdea the 
Estate and make his investment less valuabis, 
and he lends his money ; the posterior creditor 
goes through the same process, finds the Estite 
burdened and if he chooses to invest, does 90, 
fairly warned of the rights that may interfere wiih 
his investment. It would,therefore,De strange thpfc i| 
if publicity by transcription is required for the 
benefit of lenders and purchasers, créditera voi' 
cribed before transcription, should be jast as ^ \ 
protected as creditors inscribed after transcnp' 
tion. i 
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The Ordinance No. 36 of 1863 reqaires the 
transcription of all leases of house property of 
more than three years' duration, (sect. 2, par. 6) 
and sec. 3 par. 2 enacts that " leases of house 
property not duly transcribed shall be maintaiii- 
able against third parties, for any period not ex- 
ceeding 3 years." Upon these data the Appel- 
lant argues that ^f the lease has been transcribed, 
it is maintainable for more than three years, and 
there is no doubt that it is maintainable against 
third parties who have acquired rights in and 
over the house property leased after the date of 
the transcription. But does it follow that it is 
maintaintable for more than three years, also 
against the hypothec creditors whose rights were 
secured previous to the legal public notice given 
o| the lease, by transcription ? 

- The Ordinance is anything but clear, and we 
n^ust gather the intent of the legislature 
npt from a positive enactement, but from 
the gei^ral economy of the law. It is not right 
to say that unless such leases are maintained for 
more than three years against previous as well as 
against posterior hypothec creditors, the Court 
would be creating a nullity. The Court has in- 
variably refused, and must refuse» to create nul- 
lities or to take away or diminish rights arising 
either out of the law or oat of a legal contract ; 
but, here, the attempt is not to avoid a nullity or 
the loss of legal rights, bat to add to a recognised 
right, other rights not so easily recognised. What 
in reality would be the use of Transcription, at 
all, if prior and posterior hypothec holders were 
to be placed on an equal footing as regards the 
Transcription of a lease P No one need have a 
lease transcribed, at all, until the debtor's solven- 
cy becoming dubious, there would be danger in 
not giving publicity to the contract ; but during 
the whole interval of time elapsing between the 
date of the lease and its transcription in the Pu« 
blic Registers, creditors perfectly ignorant of its 
existence might lend their money on the securi- 
ty of hypothecs to be grievously disappointed, 
when the house come to be sold, by the sudden 
appearance of a long lease with several years' 
rent paid before hand just a few days previous to 
seizure. That, surely, is not the object of the 
law of which the preamble runs thus : " Whereas 
it is expedient to increase the facilities for the 
purchasing and mortgaging of immoveable pro- 
perties, and to enable persons safely to deal there- 
with in reliance on the FMic Registers of MorU 
gages,** 

It is that same ordinance which compells the 
registering, under the circumstances therein spe- 
cified, of occult hypothecs, the transcribing of 
deeds constituting anUchères e tutti quanti^ of 
which the transcription was not previously requi-^ 
red. It is that same ordinance which reenacts 
the necessity of transcribing every deed of trans- 
fer w^ t^o^ of any immoveable property ; and 
the legal torce of the date of transcription of a 
deed of sale, when there is another concurrent 
deed of sale of the same real property and both 
parchasera are of good faith, is well known and 
elementary. When, therefore, the object of the 
law is, that those who purchase a house, who 
lend money upon the security of real property, 
should be afforded even greater "facilities'* than 
they haâ,under the code, of ascertaining from pu- 
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blic registers what hypothecs, easements, right of 
any nature,burden the real property in questioUi 
it is plain that if transcription has just as mu6h 
influence as to the right acquired by third par- . 
ties, before it takes place as after it has taken 
place, the object of the law would be entirely 
missed, and although that is found sometimes, yet 
when a meaning at the same time perfectly con- 
sistent with the words of the law and embodying 
its spirit and intent can be attached to^ it, we 
think that common sense meaning ought to be 
suppose d. 

It is very clear that if the general course of the 
law of Mauritius were against the sense of the new 
enactment; if it were evident that the legislature 
never meant to touch this particular contract, we 
should not only hesitate but positively decline to 
apply to this particular contract rules not exten- 
ded to it by the new law ; but such is not the 
case, here, the contract of lease, of house property 
leases, is specially mentioned, its transcription is 
ordered for the security of third parties and we 
should require greater authority than we fihd, to 
lead us to hold that the effect of transcription is 
so to be construed that in such cases as this, it 
would be nothing but a delusion and a mockery. 
î^ow,altho' Mr. pont and Messrs Fbançois & Bi- 
YiEBJB hold a contrary doctrine, by far the greater 
number of commentators in France are already 
of the opinion which we have laid down. Tbop* 
LOira, tranac : hypoth : No. 202 p. 246, thus 
express himself. " La loi du 23 Mars 1855 (our 
ordinance is an adaptation of that law) n'a pas été 
contraire à elle même pour vouloir que les baux 
de 18 ans (read 8 years in Mauritius) passés et 
transcrits après les inscriptions hypothécaires, 
paissent militer contre ces inscriptions antérieures 
et leur porter préjudice : elle renverserait son 
propre système ; consentir un bail de plus 18 ans 
c'est aller au delà des limites de l'administration, 
c'est faire un acte qui pèse sar le fond de la 
propriété ; c'est aliéner un droit réel, et le sort 
des droits réels se règle sur la date des transcrip- 
tions. Ddtehoieb (Art 3. de la loi du 23 Mars 
1855) is of the same opinion. FlandinVoI r 11 p: 
^1^ §§ 1254, 1259, after taking notice of the de- 
bates in the "Corps Legislatit" sums up thus : 
^'Aujourd'hui et dans Tesprit de la loi, il faudrait 
regarder comme excédant les pouvoirs du débi- 
teur et par conséquent comme inopposables aux 
créanciers inscrits antérieurement, les baux 
transcrits ou non, excédant 18 aus, puisque la 
loi les soumet à la transcription. Mais par la 
raison contraire, ces beaux, en les supposant ex- 
empts de fraude, deviennent iuattaquabies,par ces 
créanciers,pour une période de 18 années,puisque 
en deçà de ces termes ils ne sont pas sujets à la 
Transcription, ce qui prouve que la loi les consi- 
dère comme rentrant dans les pouvoirs d'admi- 
nistration du débiteur." 

DiXLOz V® Transcription hypothécaire, adopta 
entirely the opinion and reasoning of Plaiwik. 
MzasBS. BiYiEBE & Erançois in their commen- 
tary on the law of Transcription , on the other 
hand, seem to think in virtue of Art 684! of Code 
Civil Procedure, under which all leases previous 
to the notice to levy are maintainable, leases are, 
even now, maintainable for more than 18 years 
against hypothec creditorc^, previous to their 
Transcription. Undoubtedly this would be the 
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case, if leaseB were not specially mentioned in the 
law^ and the process of Transcription which was 
not required before, had not been especially 
enacted ; as it is we most read Art 68é of Code 
Ciril Frooedufe, but we must read it in coigan^ 
tion with the new law, which adds one formality 
more, aad a most important one, to the validity 
of such lease ; and we fail to perceive why whilst 
the Commentators in question admit that the two 
laws should be read together, so far as the pur- 
chaser is concerned, the two laws should not be 
read together^so far as the previous hypothec cre- 
ditor is concerned. * 

The preamble of our Ordinance makes no dis- 
tinction and speaks of third parties ; the ''ex 
posé des motifs" of the sister law in France ex 
pounds the same spirit* The objective of the 
laws are almost identical ; it is the security of 
purchasers and mortgagees. If the law seeks to 
protect the purchasers against the unexpected 
advent of a loag lease, with long years of rent 
paid in «dvance of the property he buvs, facts 
which make his purchase almost worthless, the 
law, likewise, seems to protect lenders of money 
by hypothec against a similar unexpected lease, 
which often makes his security of no avail. 



^ The only decision of the Court that we have 
been able to find, bearing on this particular 
point, is entirely in favor of the opinion which 
we maintain. In Dtihois v Mous»y, (S. Y. 62. 2. 
415) the Court of Riom lays down the law thus : 
*' qu'interpréter la disposition de cet article 
(Art. 2 of this special law) en ce sens que la 
Transcription une fois opérée, le porteur du titre 
transcrit put en opposer les stipulations et les 
effets aux tiers qui auraient des droits constitués 
sur 1- Immeuble,antérieurement à la Transcription, 
ce serait détruire toute l'économie de la loi et al- 
ler directement contre son but ; qu'il est évident 
que la Transcription est un mode d'avertissement 

3 lui ne peut influer que sur l'avenir et dont l'ef- 
et ne saurait rétroagir sur des faits consommés 
et des droits acquis précédemment ; que si le lé- 
gislateur quoique averti de l'espace d'ambiguité 
que le texte de l'art. 8 pouvait présenter, ne l'a 
pas modifié, comme la discussion l'apprend, il n'a 
pas cru nécessaire de défendre son œuvre contre 
nne interprétation repoussée par le bon sens et 
si diamétralement opposée à la pensée de la loi. " 
And the decision of the Court a£Brms the Judg- 
ment appealed against. 

But prior hypothec holders are bound for 8 
rears by the lease not transcribed, three years 
beiog here held to be the period, so fiir as house 
property is concerned, over which the rights of 
administration or contradistinction to the i^ght 
of alienation or quasi-alienation of the owner can 
extend ; and it is in such a case that art, 684 of 
the Code of Civil Procedure finds it practical ap- 
plication, unmodified and untooched by the art 
86 of 1868, whilst, in other cases, it does still 
find its practical application, but modified by 
the Ordinance. 

We are satisfied that the Master's Order ought 
to be affirmed with costs. 



siinm cMiT. 



Tbstakxht,— NmujTa,— FxAis. 

Le testament authentique fait em préeenee de têmekn 
qtdêont parents ou aÛiés de Fun des Uçabmt^ 
jusqu* au quatrième degré indusivewtent, est nd, 
non seuUment quand à la clause fkd concerne k 
légataire maie pour la totoHté de rade. 



Last will ajtb Txstahebtt^—II'vllitt,— Coin 

The last wHl and testament drawn up hg aniheiiifk 
deedf before witnesses who are relations or "*o2- 
lies** up to (he fourth degree inelueioe, to one (f 
the legatees^ is nuU, not onlg as regards tis 
dause concerning «ud^ legatee hut as regards us 
whole of the deed. 



FOFQIJEBEAUX thx wife Aim avox.,< 

Plaintiffs. 
versus 

GtATTD THE WIFE AiTD AVOB.,— Defe&dants. 



Before: 

His Honor the Chief Jttdge and 
His Honor Mr. Justice Coldt. 



O. GtriBEBT, —Of Counsel for Ptaintiffa. 

B. Pastoe, — Plaintifia' Attorney. 

P. L. Chastellieb, — Of Counsel for Defendants. 
E. Sattzieb, -^Defendants' Attorney. 



3rd December 1868. 

This was an action brought by the Plainiiily 
acting as heiresses under privilege of invcDtorj of 
the late Jean Marie Foliard« their brother, de- 
ceased, against Marie Ophélie Foliard, the wifi 
of Eugène Gabriel Evariate Oaud and Albert Fo- 
Hard, both coheirs of the said late Jean Mane 
Foliard, and alleging themselves to be oniverfll 
legatees of the said Jenu Marie Foliard, for that, 
whereas on the léth day of June last, accordiog 
to a deed drawn up by Mr. Durand Deslongrair, 
a notary public» in*presence of Messrs. Aaritt 
Blancard, Evenor Desmarais, Auguste JanM 
'Chenard and Edouard Fleuret, four witnessel 
chosen for the purpose, the said deed purportiQg 
to be the last will and testament of the said late 
Jean Marie Foliard, who departed this life at' 
*• Combo," Savane, on the 29th day of Jaue 1868, 
the said Jean Marie Foliard has iostituted ftr 
his universal l^tees, each for one half, his sis* 
ter Marie Ophélie Foliard, the wife of Bmisi» 
Gaud and his brother Albert Foliard. Whereas 
Evenor Desmarais, one of the four witnessss 
chosen either by the notary or tiie testator or by 
the universal legatees, was an interested witness 
and had not the capacities required by law for 
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being taken as a witness, he being a cousin ger- 
Inan of Eugène Gabriel Evariste Gaud, one of 
the universal legfitees of the said Jean Marie 
Poliard ; 

Whereas the said deed of Will and Testament, 
therefore, is null and void so far as regards the 
universal legatees ; 

The Plaintiffs pray that the same be declared 
dull and void as far as concern the universal 
legatees, with costs. 

The Defendants pleaded that the Plaintiffs had 
no right of action ;^that the Will was good ; that 
they had not chosen the witnesses to the Will; and 
kuitlj, that if the Court held the will to be null 
and^void, it was to be declared null and void to 
all intents and purposes, and not merely so far 
as concerned the universal legatees. 

The Plaintiffs replied, and after insisting on 
Ibeir allegations set forth in the Declaration, as 
above recited, maintained that the Will was not 
liull to all intents and purposes, but merely so far 
as the universal legatees were concerned. 

Before the case came to trial, by a notice dated 
80th October last, Thomas Oassidy, acting as the 
li^gal administrator of the rights and propertv of 
his minor daughter, Caroline Elizabeth Cassidy, 

(rayed for leave to intervene, on the ground that 
y a former Will bearing date June 4th I868,the 
deceased Jean Marie Foliard had bequeathed to 
his said daughter Caroline Elizabeth Cassidy, his 
policy of Insurance in The Standard Life Insttr- 
êmee Company^ amounting to ^6,000, all his mo- 
feable effects and jewellery, and had, further, 
instituted her, together with the testator's sister 
Mrs. Gaud and his brother Albert Foliard, uni- 
Teri*al legatees» each for one-third, of the remain- 
der of his goods and immoveable property not 
Otherwise disposed of by such Will and testament. 

The party thus intervening assumed the posi- 
tion that the Will of the 14th of June 1868 ought 
to be declared null and void to all intents and 
purposes, and not only so far as the universal le- 
gatees* interest was concernt^d. 

When the case came on for trial, the Defen- 
dants' universal legatees under the second 
Will, did not support such Will, but maintained 
that it ought to be set aside altogether, if set 
aside at all. If null, the nullity swept away the 
clauses which revoked the first Will of June 4th 
is well as the clauses which appointed the Defen- 
dants universal legatees. This position main- 
tained by P. L. Chastellier for the principal 
Defendants, was supported by L. Rouillabd for- 
Oarotine Elizabeth Cassidy. 

O. GviBEBT, for the Plaintiffs, declared he 
wished to abide by the decision of the Court as 
to this issue, he was not in a position to con- 
flent, but h|ui nothing to urge in favor of a con- 
trary doctrine. He submitted, however, that the 
costs should be costs of succession. 

Chastsllibb, for the Defendants, could not 
sssenf: to costs being made costs of succession, 
althobgh he could not contest the fact that Plain- 



tiflb and Defendants were brothers and sisters 
contending for the Estate of a deceased. 

JUDGMENT. 

* 

The only issues upon which we are called to 
give Judgment, are : Is the Will and Testament 
under date June 14th 1868, of no effect ? 2o. Is 
it null in toto» or merely null so far as to defeat 
the appointment of universal legatees ? 3o. How 
should the costs go ? 

Art. 975, Code Civil, enacts that '' ne pour- 
ront être pris pour témoins du testament par acte 
public, ni les légataires, à quelque titre qu'ils 
soient, ni leurs parens ou alliés jusqu'au 4me de- 
gré inclusivement, ni les clercs de notaires par 
lesquels les actes seront reçues.'' And Art. 
1,001 enacts that '' Les formalités auxquels leta 
divers testaments seront assujettis par les dispo- 
sitions de la présente section et de la précédente» 
doivent être observées à peine de nullité." 

Those two articles of the Gode combined (aa 
it is proved, and besides admitted, that Evenor 
Desmarais, one of the witnesses, is first cousin 
to the husband of one of the universal legateeSy 
that is '* allié " within the fourth degree, to one 
of the legatees) leave no doubt whatever that 
the Will is null ;^for, Desmarais being excluded, 
there is not left a sufficient number of witnesses 
to satisfy the positive enactments of the law. 

It must also be held to be null in toto, and 
not so far only as it extends to the interests of 
the legatees. The number of competent witnesses 
is required not for this special clause or such other 
special clause, it is required for the Will ; there 
is no Will by public deed unless the same bo 
witnessed by lour competent persons. 

This nullity of the Will cannot be assimilated 
to that which would arise from the legatee's per- 
sonal incapacity to receive a legacy when the 
le^^acy v^ould merely drop ; it is a nullity of the 
Will, distinctly enacted for want of a formality 
distinctly ordered The authorities are very clear 
on the matter ; it is sufficient to refer to TouL- 
LiEB No 406. A decision of the Court of Metz. 
Schnndt v. Schmidt. C.N. 1819,1821.2-356. 
and a decision of the Cour de Cassation» Brumpter 
V. Zapty confirming a judgment of the Court of 
Col mar. 

We say nothing of the Will of the 4th of June 

which is not propounded before us ; but we are 

of opinion that the Will of 14th June is null in 

all and every one of its clauses and dispositions. 

and must be set entirely aside. 

We are of opinion that in this case costs 
should be costs of succession. 
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OoimSTATIOKS BITWXXir PABTirXV8« — AXBTTRA.' 
TOBBj — ^ThIKD ABBITBAT0R8, — BOKOLOGATIOK 
Of THB PBCISION OF TEX A&BITBATOB8. 



A. BOULANGEB,— Plaintiff; 

venue 
H. BOSTAND.— Defendant, 

Before : 

His Honor the Chief Judge and 
His Honor Mf. Justice Bsstkl. 



E. J. LscLizio JUiaOB,— Of Counsel for Plain- 
tiff. 

— Plaintiff's Attorney. 

— Of Counsel for De- 
fendant. 

—Defendant's Attorney. 



O. A. KiTTEB, 
O. GuiBXBTy 



Ed. Dutitieb, 



loth Deceinber 1868. 



On the 5th February 1867, Aristide Boulan- 
ger, who staods as Plaintiff in these proceedings, 
caused to be served on the Defendant, Henri 
Bostand, a formal demand for payment of the 
aum of <^12,9]5. In this "mise en demeure/' 
the Plaintiff set forth that, in virtue of an act 
under private signatures made in triplicate at 
Marseilles, on 12th February 1858, between the 
Plaintiff (therein described, as Merchant, Port 
Louis, Mauritius, and the Defendant described a 
Merchant in Marseilles) and J. Tennant of Port 
Louis, a partnership was constituted for carrying 
on trade In Mauritius,under the firm of ^'Boulan- 

Er Bostand and Tennant," for 5 years, from the 
t March 1858, on the terms and conditions set 
forth in the said deed under private signatures ; 
that the Defendant came to Mauritius and acted 
as partner of the said firm till the 22nd October 
1859, when the firm becoming embarrassed in its 
affairs the Defendant no longer attended to the 
business, but the Plaintiff took charge of the 
concern and has acted, since that date, as liqui- 
dator of the company. 

Alonç with the notice, the Plaintiff served on 
the Deiendaut, a cop^ of an account of the mo- 
nies received and paid for the said firm by the 
Plaintiff acting as aforesaid, shewing, as was al- 
leged, a balance due by the said firm to the Plain- 
tiff, of 45,077.52. The notice further bore that 
the portion of the said sum due to the Plaintiff, 
by the Defendant, was the above mentioned 
amount of <^12,915. which he was called on to 
pay ; and it was intimated that if he failed, he 
would be compelled to do so by all legal ways 
and means. 

On the 15th of said month of February 1857, 
another notice was served by the Plaintiff upon 
the Defendant, referring to the former, and 
getting forth that the Defendant having refused 
to pay the sum demanded, '* by law such di£Bi- 
«olties arising between partners are to be sub- 



mitted to Arbitrators.*' That the Plaintiff ehoaa 
for his arbitrator, Donald Picqnenard, of Port 
Louis, Curator of Vacant Estates, and callad 
upon the Defendant to make known within the 
legal delay of 48 hours the name of the arbitra- 
tors whom he selected, in order that the Plain- 
tiff's claim on the Defendant might be aubmitlad 
to them and settled in terms of law. 

The Defendant having failed to name an arbi- 
trator and the Plaintiff summoned the Defendant 
on the 25th February thereafter, to shew cawe» 
before the Supreme Court, why, as he had not 
complied with the Plaintiff's requeat to appoint 
an arbitrator to act with the arbitrator chosen by 
the Plaintiff to examine and settle all differenc 
between parties relative to said partnership, the 
Court should not be called upon to appoint a fit 
and proper person to act with the Pia'ntiff'^ar- 
bitrator, to settle the matters in question ? 

On the 28th of the said month of February, 
Edmond Durivier, as Attorney for the Defendant 
Bostand, served a notice upon the Plaintiff^ that 
he was instructed to defend the action on behalf 
of Rostand ** under the most express reservations 
'* of all the rights, claims, actions, objections, ex* 
'* ceptions generally whatsoever of the said Henri 
'• Bostand." 

On the 5th of June thereafter, the Court {hto- 
nounced the following Order : " Upon hearing 
'* Counnel on both sides, and with the consent (3 
*' parties, it is ordered that a suggestion be and 
'* the same is hereby entered in the proceedinei 
'^ in this cause, to the effect that Henri Roatandt 
" the Defendant,ha8 left this Colony and is thœ- 
'* in represented by Edward Hart, of Port Louis^ 
" landowner ; and. by the like consent, it is or- 
" dered that all matters in difference between the 
" parties in this cause be, and they are hereby 
" referred to the award, order arbitrament, ûoil 
*' end and determination of Donald Pioquenard, 
" Esquire, of Port Louis, Curator of Vacant Es* 
'* tates, and of Paul Lasaime, of Port Lotiis, Mer- 
•* chant, arbitrators nominated by the said Aris- 
'- tide Boulanger and Henri Bostand and of such 
'* third person as the said Picquenard and Las* 
'* sime shall by a memorandum under their hands 
" to be endorsed on these presents before they 
" proceed on the said arbitration, nominate and 
" appoint, or any two of them, so as they, the 
'^ said arbitrators or any two of them, shall make 
aud publish their award in writing of andcoiL« 
cernmg the matters referred, ready to be deli- 
vered to said parties or such of them aa shall 
require the same or to their respective personal 
«< representatives if either of the said parties 
'* shall die before the^ making of the said award 
on or before the fifth day of August now next 
ensuing or such further day as the said arbi- 
" trators may, from time to time by writing un« 
*' der their hands to be signed by them and ea- 
** dorced on this rule, enlarge the time for maklQg 
** their said award." 

'' And, by the like consent, it is further order* 
*^ ed that the said parties shall in all things abide 
** by, perform fulfil and keep such award, so to be 
*' made aa aforesaid, aud that mither of the said 
** parties shall bring or prosecute any action or 
*' suit at law or in equity against the said ar* 
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'«Utraton or any one or two of them, or 
'^eommence or prosecute ûbj proceedings in 
^ error or prefer any bill in equity against each 
^ other for any matter relating to matters so as 
^ aforesaid referred, or any or either of tbem in 
'' particular or the said arbitration or award, and 
^ by the like consent, it it further ordered that 
"the costs of this action shall abide by the 
** event of the said award and that the cost of 
** the reference and award shall be in the discre- 
" tion of the said arbitrators or any two of them 
*' who shall direct by whom, to whom, and in 
**what manner, the same shall be paid.'* 
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" And by the like consent, it is further orde- 
red that the said arbitrators ahall be at liberty 
(if they or any of tbem shall think fit) to ex- 
amine the said parties to this suit and their 
r8specti?e witnesses upon oath or affirmation, 
of which the said oatn or oaths, affirmation 
or affirmations, the said arbitrators or any two 
of them are hereby authorized and empower- 
ed to receive from such witness or witnesess ; 
and that the said parties do and shall produce 
before the arbitrators or any two of them all 
such books deed, papers, documents and writ- 
ings in their or either of their custody,power or 
control, touching or relating to the matters in 
difference as the said arbitrators or any two of 
them shall think fit to require." 



'* And by the like consent, it is further orde- 
** rad that if either party shall, by affected delay 
'' or otherwise, wilfully prevent the said arbitra- 
" trator or any one or two of them from making 
'' an award, he shall pay such costs to the other 
'' as this Court shall think reasonable and just." 

" And by the like consent it is further ordered 
'* that the said Court may, (if it shall think fit) 
*' at any time and from time to time, refer back 
'' to the said arbitrators or any two of them, the 
^ whole or any part of the matters of this rule 
" upon such terms as the said Court shall think 
*• proper/* 

" And by the like consent it is further ordered 
** that this rule be made a final rule of the said 
'' Court, if the said Court shall so please, on the 
'* motion of either, both or any one of the said 
^ parties ; and by the like consentit is also orde- 
'' red that in the event of the said arbitrators or 
'' any one or two of them decliuing to act or 
*' dying or becoming incapacitated or incapa- 
'' ble or disqualified by law before he or 
'' they shall have made his or their award or cer- 
** tificate, the said parties may, or if they cannot 
" agree, the said Court may, on application by 
'* either side, appoint a new or new arbitrators 
*' or any two arbitrators." 

The arbitrators fixed upon Mr. Jacques Bour- 
dia Sworn- Broker, in Fort Louis, as 3rd arbitra- 
tor. The 8rd arbitrators held their first meeting 
on 23rd August 1867, and at a subsequent meet- 
ing, on 8rd September thereafter, the first at 
wmch they proceeded to hear the parties ; there 
were present Mr Hart the mandatory of Mr 
Bustand, assisted by Mr Aristide Legal 1, Advo- 
cate ; and Mr Boulanger assisted by his Counsel 
Mr Ledésio, Advocate. 

The 'Procès Verbal' of the sitting informs us of 



what took place. The procedure is thus narratM: 
'' Mr Boulanger, sur l'invitation des arbitrea, 
*' expose alors les premières relations qu'il a eues 
^ avec Mr Rostand et nous soumet l'acte signé i 
'' Marseille le douze Février (1858) mil huit cent 
" cinquante huit, par lui, agissant alors tant en 
" son nom personnel que comme fondé de pou- 
" voirs de Mr Alexandre Tonnant, son associé à 
*' Maurice, et . Mr Henri Eostand, constatant 
*' la formation d'une société de commerce entre 
" les dits sieurs Boulanger, Bostand et Tonnant, 
'* le dit acte enregistré à Maurice, le cinq Mars 
'' mil huit cent soixante sept, au Beg. B. 80 No. 
« 4,886." 

'< Me Legall soutient qu'il n'y a pas eu acte de 
<< société entre les parties, attendu que l'acte pré- 
<< sente n'est pas accompagné des formalités lé- 
'' gales prescrites par les articles 39 et suivants 
*' du Code de Commerce en vigueur en cette Ile." 

" Me Ledézio, pour Boulanger, soutient qu'il 
'' y a société par suite de l'exécution, par les par- 
'* ties, de quelques unes des conditions stipulées 
/' dans l'acte présenté par Mr. Boulanger, et il 
« commence à nous en donner lecture." 

'' Ici Me Legall l'interrompt et s'oppose à la 
^ lecture de ce document qu'il considère, comme 
'* nul pour les raisons déjà énoncées par iuL" 

'' Statuant immédiatement sur l'incident, noua 
** disons que tout acte portant la signature des 
'' deux parties en cause peut être produit et ser- 
'* vir à leur défense, réservant notre Jugement 
'^ sur la première oljection soutenue par Me 
'< Legall. 

" Me Leclésio continué alors l'exposé de ses 
'' moyens, et à cinq heures nous nous ajournons 
" au Jeudi dix neuf Septembre courant, au lieu 
<• ordinaire de nos réunions." 

The next meeting was, accordingly ,.held on the 
16tb September, when the arbitrators decided aa 
follows : 

" Et ce jourd*hui seize Septembre mil huit 
*• cent soixante sept, nous nous sommes réunis 
" nous arbitres et tiers arbitres à l'effet de 
'' statuer sur l'objection de Me Legall et' 
'' nous sommes arrivés, après délibération, à la 
** conclusion que nous ne sommes pas appelés à 
*' décider s'il y a eu société entre les parties, 
*' question du ressort de la Cour Suprême seule, 
'< mais bien à régler les différends qui les ont 
" conduites devant la Cour et qui nous ont été, 
^* par cette dernière, référée, du consentement 
" des parties elles-mêmes. Nous passons outre 
" à l'objection et décidons que nous continue- 
'* rons à entendre les parties/' 

At the next meeting, (lOth September) the 
arbitrators communicated their opiuion to the 
parties, when Mr Hart, for Rostand, *' a déclaré 
faire toutea ses réserves quant à cette décision." 

The business went on at this and subsequent 
meetings, the Plaintiff put in a variety of doou* 
moots and Mr Hart, thereupon, asked aud obtain- 
ed time to make his remarks on the papers, and 
at ihe meeting of 7th November he submitted at 
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length hit answers and objections to the claims 
of Donlanger. He, alfo, developed his argn- 
ments in a written memoir which he read to the 
arbitrators at their meeting of the et h December, 
and produced yarious documents in support of 
his obj&tions and cltiims. His contention that 
there was Ob valid partnership between the par- 
ties, was again renewed on the 24th January 
IS68. The arbitrators gave the following decision 
upon the point : 

** Nous décidons d'abord qu'il n'y a pas lieu 
** de revenir sur notre décision consignée au pro- 
** ces verbal précédent du seize Septembre mil 
'* huit cent soixante-sept^an sujet de l'acte de so- 
" ciété, ni d'en référer à la Cour Suprême comme 
** le demande Mr Hart (page 29 paragraphe 4 
*' de son mémoire) parce qu'il résulte des pièces 
*' déposées par Boulanger (No. 0. Arrêt de la 
'* Cour Suprême, du seize Octobre mil huit cent 
*' soixante-six ; No. 1 Arrêt de la Cour Suprême 
" dix Novembre mil huit cent soixante six) la 
** Cour Suprême a elle-même admis la société en 
** citant dans son Jugement sus-mentionné 
'* (No. 0) le texte d'f)n article de l'acte de société 
'* Boulanger, Boetand et Tonnant, et qu'en nous 
** référant les différends a régler entre Boulao- 
" ger et Rostand, du consentement des parties 
*' elles-mêmes, nous sommes d'avis qu'elle n'en- 
'^ tendait nous «référer, aux termes de l'Art. 61 
« du Code de Commerce, que les différends à ré- 
" gler entre associés. Nons considérons en ou- 
'' tire qu'en référant à la Cour Suprême la ques- 
" tion agitée de nouveau par Mr Hart, nous ne 
'' ferions que lui demander de revenir sur ses 
** Jugements." 

*< En conséquence, nous passons outre et nons 
'' statuons sur les objections suivantes de M. 
" Hart, aux réclamations de M. Boulanger." 

intimately on the 25th July the arbitrators 
pronounced a final decision in a long articulated 
judgment, the general result of which was first : 
that Uostand should pay Boulanger the sum of 
$ 15,370.72 with interest from the date of 
the demand -, 2nd that Rostand should give to 
Bonlager a counter guarantee to protect him 
against a guarantee for ^30,000, which Boulanger 
had given at Marseilles ; 3o that Rostand should 
pay to Boulanger the equivalent of the sums 
which be had received for certain maritime insur- 
ances ; and that Boulanger should be permitted, 
for the purpose of ascertaining the exact amount, 
to write to the different companies for that pur- 
pose ; 4o that Brostand should restore to Boulan- 
ger a certain ** bon " for ;$[500, provided Boulan- 
fer should furnish proof that the said " bon " 
ad been suscribed for the business of the liqui- 
dation, and in default of the ** bon*^ being hand- 
ed back to Boulanger that Rostand should make 
a declaration annulling the document. 

In conclusion, the arbitrators condemned £os- 
tand to pay the costs of the arbitration, also the 
fee payable to an accountant whom they had em- 
ployed during the reference, which they fixed at 
jSSOO, and the "honoraires " to each of themselves, 
for their trouble, viz : ^500. 

Four days after this judgment was pronouced 
vizt : on the 29th July, one of the arbitrators, Mr 



Lassime. called the others to me<^t him and paiat- 
ed out that in the sum to be paid by Hosted, 
according to their judgment, a oiistake in fignie 
bad crept in : that in ordering Rostand to pty to 
the liquidation the sum of jS(3,966.66, the amotmi 
of his private account, the arbitrators, according 
to Mr Lassime's opinion, intended to make Ros- 
tand pay that portion of the account owing to the 
liquidation and the other partners, bat not thai 
portion due to himself as having an interest f» 
a third in the company of Boulanger, Rostaod and 
Tennant. That this would reduce the sam cajt- 
ble by Kostand from £15,370.72 to SUMS,hO 

Mr Pic^uenard stated that it was not compe. 
tent for him to take the matter into considération, 
as the remit from the Supreme Court was ati^ la 
end, the Rule of Court appointing him arbitra- 
tor and the award having been given ioto the 
Eegistry of the Court. The other two arbitra- 
tors Messrs Lassime and Boardin were of opinion 
that it was proper to make the rectification. 

The case came before us on a Bole to shew 
cause why the award should not be made 
on order of Court, and eiecution should not 
issue thereon, when a number of points 
were argued before ns. 

Mr. 0-. GuiBBRT, for Bostand, contended Oak 
the proceedings before the arbitrators most be set 
aside as quite irreffular ; the arbitrators were 
nominated to decide all questions between the 
parties, but they refused to determine the most 
important of all the points in dispute, viz ; tha 
question of whether there was a legal partnership 
or not. The arbitrator shou Id , at once, hare d^ 
cided the point, instead of which they dedared 
at the meeting of 16th September 1867 that 
they are not called upon to decide whether thers 
was a partnership or not. 

And again, at the meeting of â4th fannary 
1868 they, arbitrators, said that they adhered to 
that opinion. 

Counsel agreed that this conduct of the arbi- 
trators in this respect brings them within Art. 
1028 of the Code of Civil Procedure which al- 
lows the decision of arbitrators to be set aside 
in a summary way '* si le Jugement a été ren- 
du hors des termes du compromis." If thearbi- 
tratora had decided the point one way or other 
and with or without reasons, that would ha?6 
been enough, but they refused to decide ; tbef 
thus failed in their duty and misinterpreted the 
remit. 

Their ultimate decree took for granted that 
there was a partnership tho* they refused to de- 
cide thç very point. Dalloz, Arbitrage^ ISOé, §8. 

Counsel argued, secondly ; if I am driven frOBl 
my first point, I cootend that the sum doe hf 
me is not ;815,870 but ^14.048. The arbitrators 
corrected their first proposed final Judgmei^ 
They discovered an error coHoulL They rednced 
tho amount upon re-consideration and it was not 
too late for them to do so. 

Thirdly. The Judgment of the arbitmtoiS 
is bad so far as it gives interest against Bostand ; 
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for, interest was never asked ; and the above ar- 
ticle of the law is express that a Judgment is 
nnll which is given " sur choses non -demandées" 
Diction, du Notariat, <* Arbitre " §185. 

Fourthly. The arbitrators condemn Bostand to 

Say certain sums received by him, on account of 
iaritime Insurances, the amount of which they 
anthorize Boulanger to ascertain by writing to 
the different insurances Companies in France. 
But no proof was led before them to shew the 
amount of those sums, and there is no means of 
working out this part of their Judgment • so, in 
law there is no finaL decree, at all, and the whole 
must be set aside. 

MftJdy, The arbitrators order Bostand to re- 
turn to Boulanger '*a Bon" or obligation for $500, 
provided Boulanger shall prove the '* Bon " was 
subscribed by him for the affairs of the liquidation, 
and in default of the restoration of the obligation, 
that Bostand shall make a declaration that the 
obligation is void. The same objections apply 
here as to the former point. 

Sixthly, Counsel objected to the' Judgment of 
the arbitrators so &r as it laid upon Rostand the 
payment of the costs and of the large fees which 
the arbitrators have allowed to themselves and to 
the accountant employed by them, vizt : ;g[500 
to each of themselves and $BQO to the account- 
ant. 

£• Lxciiizio Junior, for Boulanger, answered : 
Firstly, that there being a partoership between 
the parties it was necessary that the disputes 
which had arisen between them should be sub- 
mitted to arbitrators. That was the imperative 
hw of the colony^ 

Boulanger, accordingly, called upon Bostand, 
by summons dated 25th February 1867, to shew 
cause why as the case was one between partners 
the Court should not appcint an arbitrator for him, 
he having failed to do po. Rostand,in reply» never 
alledged that there was no partnership ; on the 
coptrary, in the notice of defence, he merely 
shields himself under a string of vague reserva- 
tions (reads as already quoted.) The matter came 
before the Court and was,as a thing of course, re- 
mitted to arbitrators. All parties accepted the po- 
sition of a partnership. In point of £ict many 
questions between the parties had already been 
judicialljr disposed of in this Supreme Court, in 
all of which tne. position of partners was admitted 
by both parties. Thus, for example, in the year 
1866r, Boulanger had to apply to the Court for 
an order on his partner Rostand, to return to 
him, as liquidator of the firm, the ledger and 
book of balances of the Company '' Boulanger, 
Rostand and Tennant." In the whole proceedings 
on both sides the partnership was an admitted 
fiict in the case. Indeed Rostand's Counsel plead- 
ed the incompetency of the Civil Court, as the 
matter was one of partnership which, by law, { 
could only be disposed of by arbitrators. But 
the Court entertained the question and ordered 
^ the ledger and book of Balances of the late 
firm 'Boulanger and Tennant,' now in the posses- 
sion of Henri Rostand, one of them,to be by him 
depo»ited with Mr. Notary Geffroy. and farther 
that Mr. Aristide Boulanger as weU as the other 



partners do have free access to them. Costa 
against Defendant." • 

So, again, in the case of Mourga Vyabourg and 
ors V the said firm of Boulanger ^ Èostand anà 
Tennant, 16th Oct. 1866 (Piston's Eeponi» YoL 
VI p. 180} in the Supreme Court, Judgment 
was given against Rostand as a partner in the 
Company. He never disputed bis position as a 
partner, but contended that the matter in ques- 
tion was anterior in date to his joining the firm. 
But th? Court overruled bis plea. 

Counsel farther argued that the decision of the 
arbitrators in the present case, is merely badly 
expressed. They considered the question of part- 
nership as finally determined by the Court and 
that it was useless to go back to the Court to 
have the same Judgment repeated. All the Mi- 
nutes before the Arbitrator are subscribed by Mr 
Hart who represented Rostand, down to the end. 
He ought to have stopped short and not gone on, 
if he had any confidence in the point. As to the 
second objection raised on the other side. Counsel 
argued that it was too late to make any change 
upon the final Judgment which had been signed 
some days previously. The arbitrators were 
fundi qffieii. The parties were not recalled be- 
fore the arbitrators and the delay within which 
they were bound finally to determine the whole 
case had expired. If we had an opportunity of 
stating our views on the incident, we would have 
pointed out that Boulanger did not insist as a 
partner, but as liquidator of the company; and as 
such he was entitled to receive payment of all 
sums in the first place, even of sums due by Bos- 
tand on his personal account, for the latter cannot 
set payment of any such claims till the whole 
bills of the firm are discharged, 

In regard to the drd point, the question of in- 
terest, the arbitrators allowed interest at the 
usual rate, because Boulanger had properly stated 
it in the account current placed by him before 
them. 

The fourth point touches the matter of sums 
received by Kostand, on account of various Mari« 
time Assurances. The arl itrators find that he 
must account to Boulanger, for his share of them, 
as the amount will be ascertained by communi* 
cating with the different Companies in France. 
The result is simply this that if we can establish 
the amount, we shall get payment of our propor- 
tion. If we cunnot we must just lose the money. 

As to the fifth point, the sum of $500 contain- 
ed in a '* Bon " given to us by Bostand : Mr 
Hart argued that we must prove that it was real, 
ly given for the liquidation. If we establish this, 
we will recover under the Judgment. If we do 
not, the money will be lost to us ; at all events 
this is like the former a mere isolated point which 
does not touch the general validity of the decree 
arbitral. 

Begarding the last objection, the costs of the 
arbitrators and the fees to the accountant and to 
themselves, we say the arbitrators only did what 
they «ere entitled to do and the Court will not 
interfere vrith their decision. 
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^ch being the different questions msed in 
Ibe course of the trial and argued by Counsel, 
we must now proceed to dispose of tbem in their 
order. 

The first question wbich we have to examine 
is whether the Judgment of the arbitrators must 
be set aside, on tbo ground that they failed 
in their duty and mistook the terms and nature 
of the reference made to them in respect they 
did not decide Ibe question whether there was 
really a partnership between the parties or not. 

It appears to us that looking at what was ac« 
tually done by the arbitrators and dealing with 
their proceedings in a fair and reasonable way, 
that this ground of challenge of the validity of 
their award cannot be maintained. 

It is true that at the meeting with the part 
ties of 3rd September 1867, when the dis- 
cussion opened, Mr. Legall, the Counsel for 
Bostaud, contended that there was no writ- 
ten act (deed) of partnership in respect of 
the formalities of the Code of Commerce, 
requiring under pain of nullity, that an ex- 
tract of a partnership ** en nom ccllectif" should 
be transcribed in a public Registry and exhibited 
in public within 15 days of its date, bad not been 
obeerved. The Counsel on the other side said 
nothing of the peculiarity of the seat of the part- 
ner8hip,in this case, being in a foreign country at 
a distance of many thousand miles from Marseilles, 
but contented himself with answering that there 
was a partnership between the parties, as it had 
been acted upon (carried into execution) by them. 
The arbitrators allowed the deed to be produced, 
in the meantime reserving their Judgment upon 
the question raised by Mr. Legail. On the 16th 
September,they decided that they were not called 
upon to determine whether there was a part- 
nership between the parties, a question wbich 
they stated was within the competency, only, of 
the Supreme Court, but to decide the differences 
which have brought them before the Court and 
which the Court bad referred to them with the 
consent of the parties themselves : they passed on 
and decided to hear the parties. 

The question among others was ^bsequently 
argued by the parties in written memoirs. Mr. 
Hart, for Eostand, in his able pleading, dated 
4th December 1867, »et forth his various argu- 
ments against the alleged partnership, and the 
arbitiators, on the 24th January 1868, disposed 
of the matter as follows : '^ We decide, in the 
first place, that it is not necesearj for us to re- 
view our decision contained in the preceding 
*' procès-verbal " of 16th September 1867, with 
respect to the deed of partnership, nor is it ne- 
cessary to refer the question to the Cuurt, as is 
asked by Mr. Hart, (p. 29, parag. 4 of his me- 
moir) because it results from the documents de- 
posited by Boulanger (No. Judgment of the 
Supreme Court of 16th October 1866 No. 1 
Judgment of the Surpeme Court of 6th No- 
yember 1866) that the Supreme Court has 
itself admitted the partnership by quoting in 
,its Judgment above mentioned (No. O) the 
text of an article of the deed of partner- 
ship of " Boulanger, Bostand and Tenant ; ** and 
that in referring to us the settlement of the 



differences between Boulanger and Bostand, ij 
coijsent of the parties themselves, we are of opi- 
nion that the Court only intended, in terms of 
Article 61 of the ^ Code de Commerce " to refer 
to us the differences to be settled between the 
partners. We consider, besides, that in referiog 
to the Court the question raised anew by Mr. 
Hart, we would only be asking it to review its 
own Judgment. 

In consequence, we shall go on with the caae ' 
and decide upon the following objections stated 
by Mr. Hart to the claims of Boulanger. 

It appears to us that altho* somewhat awk- 
wardly expressed, the meaning of the arbitrators 
was that the question of the existence of a paft* 
nership was a legal point proper for the determi- 
nation of the Supreme Court, that the Couit 
had, in point of fact, found on more than one oo- • 
casion that there was a partnership between the 
parties and that it had remitted the present dis* 
pules which had arisen between the parties to 
arbitrators on the footing of their being partoen, 
and that if the arbitrators were to send the 
point back for Judgment of the Supreme Courts 
that would be to cull on the Court to review iû 
own decision. The arbitrators, accordingly, pro- 
ceeded with the business and gave their award on 
the footing of their being a partnership between 
the parties. 

We are of opinion that if the arbitrators did 
not, in so many words, find and declare that there 
was a partnership, they did what comes practi- 
cally to the «ame result, they found that the 
Court had decided that there was a partnership; 
they adopted the decision of the Court and pro- 
ceededon that footing to dispose of the different 
questions which had arisen netween the parties. 

It must be remarked that the functions and 
powers ot arbitrators when selected, as ia 
this case, by the parties, themselves, for the 
final decision of all their differences witfaoat 
appeal, are of a very broad and comprehensive 
nature. 

A court of Law cannot set aside their decrees 
because the grounds on which the arbitators put 
their Judgments might not satisfy the stricter 
rules of ils own procedure. Possibly in an ordi- 
nary judicial enquiry in a court of law, the pre- 
vious admissions by Rosta^pd in former suits tb^ 
there was a partnership, might not|have been he[d 
08 binding upon him and so conclusive affXoA 
him to prevent him raising afresh the quesUon 
ot partnership or no parti ership. Still seeing 
that both Eostand and Boulanger were parties to 
these pr>or suits, it might have been difficult fcP 
either of them even in a court of law lo shako 
himself free from the effects bf those Judgments i 
but, in this csbC, we think that it was enough 
that the arbitrators, on grounds which were ai- 
tis'actorj to their minds, and having before wem 
inter aliu, the fact that the partnerbhip had been 
pleaded and decided up»'n by the Supreme Court, 
arrived at the conclusion that there was a pAn- 
nership between the parties and decided the 
case on that basis. 

It has been argued that the Judgment of the 
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arbitrators was ''hors des termes da compromis'* 
and so vulnerable under article 1028 of the Code 
of Civil Procedure ; but the Defendant has not 
satisfied as that the arbitrators have infringed 
this role of lavr. For it does not appear to us 
on a review of all the facts that they mistook 
tlieir mission or went beyond the limits of the re- 
ference, or did any thing which they were not le- 
gally entitled to do under the Bemit made to 
them by the Court on 5th June 1867. 

Tt was maintained in the second place that if 
the Decree arbitral is to stand, the sum paya- 
ble by Bostand mast be reduced to jll4,048 in 
terms of the opinion of two of the three arbitra- 
tors, given» as we have seen, some days after 
Judgment had been signed and the proceedings re- 
turned into the Registry of the Court. The arbi- 
trator l^r Lassime grounded his opinion in favor 
ci the sabstitution of the one sum for the other 
on the existence, in his opinion, of an error ealcU' 
K, Bat we do not think that, this was a correct 
assumption. The proposed change appears to 
us to cut much de4>er than a mere error caJeuli 
which usually can be corrected at any time, at 
all events before payment. The change from the 
larger sum to a lesser one involved a matter of 
principle, for it was clear that no mere mis- 
calculation of the figures had taken place. 

Now it must be remembered that the time for 
judgment had expired. In point of fact, parties 
were not heard before the change was made. They 
had no opportunity of submitting the*r views to 
the arbitrators. Thisof itself would be a formi- 
dahle difficulty in the way of our sustaining the 
proposed change in the judgment of the arbitra- 
tion. But we think the arbitrators power were 
at an end. The time within which Judgment 
ought to have been given had expired. They were 
funcU officio when they subscribed their award 
as a final judgment and returned it to the Re- 
gistry of this Court. We are, therefore, of opi- 
nion that the award must stand at the first sum 
of ^15,370, payable by Bostand to Boulanger. 

3rd. It is a mistake, on the part of Bostand, 
to say that interest was not asked by Boulanger. 
In the account current which the latter put in, 
and on which he founded his demand, it is duly 
stated. No doubt he was able to satisfy the ar- 
bitrators to whom all questions between the par- 
ties were referred that the amount due to him 
was larger than the sum he had originally clai- 
med ; but in the actual position of matters we 
think it was quite witbin the competency of the 
arbitrators to give interest or withhold it as 
seemed just and fair to them in the circumstan- 
ces of the case. They have given the interest 
and with that decision we cannot interfere. 

4thly As to the sums connected with the 
Maritime Insurances for which the Arbitra- 
tors have ordered Rostand to account to Bou- 
langer, it, no doubt, would have been better 
if the Arbitrators had been able to give a 
final decision for the actual ascertained amount. 
They did not find themselves in a situation 
to do so for want of sufficient evidence on 
this point and with the view of saving time 
ud preventing the whole case being longer hung 
up ; they have given Judgment in Boalanger's 



favor leaving him to ascertain what the exact 
amount is. It is very possible that difficulties 
may arise in the way of carrying this portion of 
the Judgment of the Arbitrators into execution ; 
but the Court will not anticipate these difficulties. 
We do not see in what way the general validity 
of the Judgment of the Arbitrators couTS be af- 
fected by what they have done in this matter. 

In any view, the mistake of the Arbitrators, if 
they had made a mistake, could only affect the 
matter in question, the other parts of their deci- 
sion could not be impeached by reason of what 
they have done in this particular. But it does 
not appear to us that they have made a mistake 
calling for an interference here. 

5tb.' As to the fitth question relating to the 
''Bon " for ;^500, the position of matters is some- 
what similar to what has taken place with regard 
to the sums connected with the Maritime Insu- 
rances. It would have been better if the proof 
required in regard to the *' Bon " had been ob- 
tained before Judgment was given. But with the 
view of saving delay and preventing the whole 
case being indefinitely postponed, the arbitra- 
tors gave Boulanger time to shew that the 
** Bon " had been granted for the Liquidation* 
As in the former case of the Maritime Insu- 
rances difficulties may arise, in carrying 
this part of the Judgment into effect, but 
be that as it may, we do not see that there is any 
ground here for our ioterference with the judg* 
ment of the arbitrators. The last point raised 
before us was the award, by the arbitrators, of the 
costs of the affair against Rostand, and their lay- 
ing also to his charge the fees which they have 
ordered to be paid to the accoutant ens ployed by 
them and to themselves for their trouble. We 
are of opinion that the objections here must fail. 
By the terms of the Rule of reference, the arbi- 
trators, had authority to find costs, and the order 
for payment of the fees to the accountant and to 
themselves is in accordance with the established 
practice in such cases and does not appear to us 
to call for anv further notice. We, therefore» 
upon the whole matter make the judgment of the 
arbitrators, of 25th july 1868, a Bule of Courts 
and allow execution to issue thereon, with this 
explanation that the sum awarded to Boulanger 
against Rostand is $15^H70 the sum mentioned 
in the final judgment of the arbitrators, and not 
the sum of ffléfliB mentioned in the minute of 
a meeting of the arbitrators, dated 29th July 18Ô8. 
With costs against Rostand. 
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Srd December 1868. 



In this casa Hou : L. Abnaxtd moyed upon 
the affiiavit of Harel that the Estate Fontenelle 
be put uader sequestration. The monthly sum 
required for provisioa and wage-? is î8^1,600 ; and 
over and above that sum 50 tous of Peruvian 
Guano are required. 

E. Pelle BEAU, for Mallet, urged, without 
taking a decided position, that the sequestration 
order should not issue until the decision of the 
Court on appeal of the Master's Order in the 
case of Mallet v Harel ; he also urged that Harel 
had bought the Eâtate just before the crop ; had 
i^alised two crops and had only paid for the 
working expenses of one. 

L. BouiLLABD, for Basire, took the same view, 
but objected, decidedly, to the sequestration, aa 
his client, last collocated at the "order," would 
be certain to be the ultimate sufferer. 

JUDGMENT. 

The Estate FonteneUe is not seized, but there 
is now pending before this Court, on appeal from 
an order of the Master, a cause in which the al- 
leged claims of one Mallet to resell the Estate by 
"Folle Enchère,*' is at issue; if successful, Mallet's 
pretentions would tend to oust Harel from the 
Estate, and this xa à priori a plain case for se- 
questration. 

But the position of the Defendant Bazire is a 
very peculiar one ; he appears to have been col- 
Ibcated at the ^'Ordre" for distribution of the 
purchase price of Harel , if the sequestration be 
ordered, as this order will confer a privilege to 
the sequestration for the sums by him paid or ad« 
Vanced in conformity to the sequestration order, 
the result threatens to be that Bazire altho' duly 
collocated will be ousted out of the "Ordre* and 
lose his money. In this case we find neither ex* 
press nor implied con6ent,)but a positive objection 
taken to the application. 

Harel applies for s large sum of money to be 
advanced by the sequestrator. 

He admits, in his affidavit, that he bought 
the Estate Fontenelle on the 7tb September 1867; 
he therefore has received the proceeds of two 
successive crops, whilst be has had to meet the 
expenditure of one "entre coupe" ; he states that 
the last crop was a very poor one, his expenses 
large ; but, that is not sufficient ; before we grant 
an order which may be a very useful one to him- 
gelf, Harel, if he remains the owner, or to the 



creditors first in rank bat which mar prove rai« 
nous to Bazire, we must have the accoaatsoftiie 
two crops and also a detailed accoant of the ex- 
penses of the FonteiuUe Eitate from the daj Hi- 
rel t3ok possession t^ the day when the last crop 
cime to an end. We shall then and there only 
beableto judge whether Harel has speat upoa 
the Estate all the proceeds of the Estate and 
whether ( he sequestration order ought to go be 
the sums applied for. 

We decline, therefore, to grant the application, 
but allow Hirel to renew it, on giving notice to 
the opposLog parties, when he is prepared to pat 
in clearer and more specific evidence of the pro- 
ceeds and expenses of the Fontenelle ESstate, nnse 
he has been in possession. 
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A. Bet (TEL, - 
H. Bertut, • 



-Of Counsel for Petitioners. 
-Attorney for Petitioners. 
-Attorney for several Creditors. 



drJ December 1868. 



la this case the Petitioners Lisis and Elysée 
Lauglois made an application to the Court fût 
leave to make a Cessio Bonorum ; pending the 
Cessio Bonorum they submitted, in terms of 
Article S5 of Ordinance 23 of 1856 for the ap- 
proval of the Court, ai» arrangement between 
themselves and their crcdi'..or8. 

It appears that the Creditors who, under Ar* 

tide 23 of the said Ordinance, had notified their 

claims against the Estate of the Petitioners to 

the Official Assignee and have acquired lAxBj 

the right of voting in a question in which Ae 

majority of the Creditors of an Insolvent eaa 

bind all the Creditors, have assented to the pro* 

posai; save Bolgerd and Julia Bolgerd, the liîte 

' appearing aa owner of a Promissory note whid 

had, in his lifetime belonged to the late Nuo* 

Bolgerd, her brother, and son to Bolgerd ; the 

said note which is not produced and is stated to 

have been lost, is by the opposing Creditor at 

leged to be of the value of j^l80» whilst the Po« 
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iitioneTB ia their balance ebeet, carry the debt 
doe to Bolgerd as of the value of ;g|120. 

Bo]gerd, and Julia Bolgerd who takes the po« 
lition of being the holder of the rights of Numa 
Bolgerd oppose to the proposed arrangement. The 
main ground on which they stand are that their 
debt was a Commercial one and that the Peti- 
tioners have acted fraudulently. 

The fact alleged by Bolgerd in his address to 
the Court is stated to have taken place twelve 
or thirteen years ago. Numa Bolgerd who sur- 
Tived several years, does not appear to ha?e com- 
plained, and no evidence to substantiate the al- 
legations made by Bolgerd has been laid before 
the Court. 

There is, besides, nothing to show Bolgerd's 
oirn persona standi before the Court ; Julia 
•Bolgerd swears sbe is a creditor, Bolgerd does 
not. And in what way Numa Bolgerd's right 
have come down to Julia Bolgerd, alone, is not 
shown, and if such be tbe case, what right Bol- 
gerd has to interfere at all, is not shown either. 

There is nothing to lead me to decline approv- 
ing an arrangement which the other creditors 
who come forward, are all satisfied with ; it seems 
to me to be reasonable, and I, therefore, confirm 
the same and order to be filed and entered of 
Becord in the Begistry, and further order that 
the Cessio Bonorum, be, in terms of Article 85 
of the Ordinance, annulled. According to the 
wish expressed by the creditors who appeared 
when the arrangement was propounded, I ap- 
point M. Jules Mée to be Comnaissioner or In- 
q)ector under the said arrangement. 



SUPREME COURT. 



Aonoir EN Divorce pour Excàs, Sévices et 

INJURES ORA.TSS. — DeHAKDE REJETTE. 



Action ts Divorce for " Excis, Sévices et 
Injures Graves." — Dismissal. 



C. THE WIFB,'-Plaintiff, 

versjfs 

C. THE HUSBAND,— Defendant 



Before 

His Honor The Chief Juboe, and 
His Honor Mr. Justice Colin. 



3B. Piston, -Of Counsel for Plaintiff, 
A. Piston, — Plaintiff's Attorney. 



4th December 1 868. 
In this case the Plaintiff sues her husband for 



a divorce under Art. 281 of the Civil Code, on 
the ground of ^* excès, sévices ou mjures graves,^* 

The parties were married on the 16th June 
1862, and have, since, lived all along in the town 
of Port Louis were the Defendant is a working 
coach- maker. 

The Plaintiff alleges in her Declaration that 
within less than a year after their marriage the 
Defendant began to insult her and to treat her 
brutally, by caliing her disgusting names and by 
striking her repeatedly with his fists, and that he 
has all along since that period, persisted in the 
eame outrageous conduct. On a careful review of 
the evidence» we are of opinion that the Plaintift 
has proved the following facts : 

That the husband indulges occasionally in li- 
quor, and, when in that state, he frequently exhi- 
bits great irritability of temper, that during the 
course of the last six years he has twice struck 
her a blow with his fists ; that, farther, he has 
once attempted to kick* her, and once aimed a 
blow at her with his fi^t which mi^ised the Plain- 
tiff and fe!l upon a by-stander. At other times 
the witnesses testify to the good terms on which 
the spouses live. The Plaintiff is proved to be a 
person of good character ; but one of the leading 
witnesses for her stated that on occasion of some 
of these domestic scene8,tbe Plaintiff herself ''was 
not without &ult.'' The witness in question, a 
person of education and intelligence, who had ve 
ry good opportunities of observing the conduct 
of the spouses, says : *' the quarrels I have wit- 
nessed took place, both from the fault of the 
husband and from the fault of the wife." 

Th ) Sobstitutb Peoctjeeub Adtogatb Ge- 
NEBAL has given his conclusions against the di- 
vorce. 

We are of opinion that the present application 
must fail There is no doubt that the husband 
in the course of the last 6 years has occasionally, 
but at distant intervale, lost his temper for very 
trifling reason and behaved brutally to his wife ; 
but there is no evidence that his conduct to her 
is habitually bad, for it is shown that the spouses 
usually live in harmonious terms. We think 
that looking at the position in life of the partie 
and the facts generally as disclosed in evidence 
the acts of violence spoken to by the witnesses 
are too isolated and not sufficient in number, and 
spread over too long a period of time to amount 
to that " excès, sévices ou injures graves," which 
the law requires in such cases to warrant a 
divorce a vincylo matrimonii. The present suit 
must, therefore, stand dismissed. 



SDPREHE COURT. 



Action en Ditobce poub Excks, SéncEs et 
Injubes Qbayes,— Demande bejetbe. 



Action in Ditobce fob ** Excès, Sbtioes ex 
Injubes Gbates," — Disicissax. 
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a. THE WirB.— Plaintiff, 



venu$ 



G. THE HTTSBAND,— Defendant. 



Before 

His Honor thb Chief Judge, and 
His Honor Mr. Justice Colik. 



Hon. V. Naz,— Of Counsel for Plaintiff, 
P. ViCTOB, — Attorney for Plaintiff. 



4ih Deceniber 1868. 

In this case the Plaintiff sought to be diror- 
ccd from her husband, on the ground of cruelty 
and bad treatment, under Art. 231 of the Civil 
Code. 

It appeared that the parties had been married 
in the year 1863 and had, at first, lived on good 
enough terms , but it was shown that, latterly, 
the Defendant who was an assistant engineer on 
board a small Steamer in the Harbour of Fort 
Louis, with wages of $20 or 25 a month, was in 
the habit of breaking out into fits of passion and 
bad humour with the Plaintiff, usually for very 
trifling reasons : On other occasions he frequent- 
ly called her by very offensive and opprobrious 
names, and on *one occasion he struck her for 
not bathing and giving food to his dog, when he 
asked her to do so : and on another he took hold 
of her violently by the throat. He was also 
shewn to have evinced his ill temper against his 
wife, when he fancied he saw, what appeared to 
his jealous nature to be, undue civility shewn to 
her by some of his male friends whom be invited 
to visit at his house. But it was not proved that 
the Defendant had actually used violence to her, 
at those times. There was no ground to suppose 
that he had any reason for his jealousy. 

The Defendant made no appearance, and the 
Substitute Pbocureub GsxEBALgave his con- 
clusions for the Plaintiff, but suggested that the 
decree should not issue for one year. 

It is to be remarked that all the witnesses ex- 
amined, with one exception, are near relations of 
the Plaintiff, and of coarse make the most of the 
case against the Defendant.The relations were also 
constantly in the house occupied by the Plaintiff 
and Defendant, an interference which experience 
has taught us is very seldom conducive to the hap- 
piness or the good agreement of the spouses, and 
the Plaintiff appears to have found a ready place 
of refuge with them whenever her husband show- 
ed his bsd temper. On a review of the evidence, 
we are satisfied that the Defendant has been 
proved to have frequently employed very coarse 
and disgusting language to the Plaintiff, and that 
at least on too occasions, he used personal vio- 
lence to her. But this is not eaoogn to warrant 
us in dissolving the marriage tie. 

In the position of parties like the presenti we 
cannot expect to find, at all times, the good man- 



ners of persons of higher education and mon is. 
fined feelings. However much we may xtpà 
the rude and violent conduct of the Defendsat to- 
wards his wife who is a woman of good ehaneter, 
but perhaps not solicitous enough to humor and 
please him. We cannot find grounds in law, sstte 
facts have actually been established in evidsnoe, 
for granting the divorce now sued for. This ap- 
plication must, therefore, be refused. 



SOPBEHE CeUIT. 



SiisiE nocoBiuEBB, — ^Debitbub oxionrAiM,^ 

TiKBS DKTENTEUB, — SOLlDABITi, — NuiUli 
PARTIELLE DE LA SAISIE. 

La saisie opérée par le vendeur eur les Uen d^ 
tewrs solCiaires d*uH ImmetMe fCeti poisi mdkj 
parce que Vun de ces derniers pessèdef àtikeii 
débiteur originaire^ (éçalement soUdcùn) me 
pari du même immeuble qui n'est peint empm 
dans la saisie ; la Cour peut, en pureU cat, ns- 
pendre la marche de la procédure en ea^ropiS' 
iion forcée^ jusqu^ à ce que la partdud^Uemoii' 
ginaire ait été saisie et cette seconde saisie rim 
à la première, 

SeIZUBE of ImVOYEABLS PbOFEBTT,— OxiGIÏiL 
DBBTOB, — ^ThIBD HOLI)EB,~JoINT BOTOM,- 
PaBTIAL HULLITT of THB SEIZUBE. 

The seizure of an Immoveable Property made wptu 
the third holders thereof, who have hound (km- 
selves in solido, is not null where one of ike btkr 
is also hound in solido {ae original debtor) kpnj 
the price of another portion of the projpiiii 
which portion has not been comprised in tt«is- 
zure ; the Court may, in eueh case, stay ikepr^ 
eeedings of the sale by forcible ejectment, until i^ 
share of the original debtor has been setsed cji 
the two seizures consolidated. 



DUPONSEL à Ob8.,— Appellanii, 



versus 



PAILLOTTE A Obs.,— SespondentB. 



Befi>re : 

His Honor the Chief Juboe and 
The Honorable N. G-. Bestel. 



G. A. Bitteb, 

P. L. Chastellieb,- 

M. Sauzieb. 

The Hon. V. Naz,- 



-Appellants* Attorney. 
-Of Counsel for Appelta!»* 
-Bespondents' AttornV* 
•Of Counsel for Vaf(^ 



im November 186«. 



On the 28th June 1868, Pierre Arthur ft»!' 
lotte, Pierre Ernest Psillotte, and widow Oji* 
gne, sold their Estate Mon Swige to ïioni 
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Bouffé, Alfred Colin, and Eugène Duponsel, (the 
BOW Appellant)^ in the proportion of SiStha to 
Bouffé ; SiStha to Colin, and 2i8tha to Duponae). 

The aale price waa made payable in aolido* by 
the purchasera to diyers parties aa stated in the 
deed of sale, and, especially to the vendors, the 
Bum of jilO»000 " aussitôt après la liquidation 
^ de toutes les dettes grevant actuellement le dit 
** bien " Mon Songe,'* sans que dans aucun cas 
" ce délai puisse excéder dix années k compter 
^ de co jour, (28 Juin 1863) et s'obligeant, MM. 
*' Bouffe, Coliu et Duponsel, sous h, solidarité 
" aus-exprimée, à payer aux dits aieurs Paillette 
" et à la dite dame Cassogne, jusqu'à parfait 
'' paiement, à titre d'intérêts sur la dite somme 
" de j^lO^OOO, une somme de ;^300 régulièrement 
'' tous lea mois, à partir du 1er Avril 1863." 

Colin, subsequently, Eold his SxSths. aud Bouf- 
fé Bold 2i8tbs of his share to De Barreau the 
wife, and his other l^Sth to Dupont^el, the Ap- 
pellant, BO that De Barreau the wi'e and Dupon- 
lel are now the only two owners of the (aid es- 
tate, as follows : De Barreau the wife, as third 
holder or '* tiers détenteur " forS^Sths undivided 
flhares and Duponsel as original owner for 2i8th8, 
and as third holder or owner for li8th. 

In thia state of things, the vendors, alleging 
themselves to be creditors of ^1,900 for arrears 
of interest, served on the 6th April last, a notice 
previous to levy (Commandement) on Bouffé, 
Colin and Duponsel, their original debtors* and 
notified it on the 18th of the same month to Du- 
ponsel and De Barreau the wife, as third holders 
or " tiers détenteurs " of the estate Mon Songe^ 
and on the 16th June following caused the estate 
to be seized upon and against the said Duponsel 
«nd De Barreau the wife, in their capacities of 
third holders " tiers détenteurs " thereof. 

On the 16th June, Duponsel and De Barreau 
the wife applied to the Master to declare such 
seizure null and void to all intents and purpoBCS. 

lo. Because the said Paillotte and widow Cas- 
Bagne (the now Bespondent) had wrongly cauaed 
the said Estate to be seized on De Barreau the 
wife and Duponsel, as 8rd holders (*' tiers déten- 
teurs ") onlj, of the said estate, when they should 
ba?e seized at one and the same time the estate 
on Duponsel in his additional capacity of original 
debtor. 

2o. Because the Usher s^eized the whole estate 
when the powers entrusted to bim merely au- 
thorized him to seize what was held by Duponsel 
and De Barreau the wife, as third holders ('* tiers 
détenteurs ") only. 

8o. And in case the seizure should not be null 
in law, the Petitioners prayed that it should be 
Biased by reason of an attachtrtent lodged, before 
the seizure, in the hands of the parties seized, 
Bgaiust all sums of money due to Messrs. Pail- 
lotte and widow Cassaene, the Beapondents, by 
Ploris Bouffé, alleging himself to be the creditor 
of a sum of ^9,é76.64, with interest and costs, 
which attachment had been duly followed up uad 
notified to the seizing parties who applied at 
Chambers on the ralicUty thereof. 



4o, That thev were ready to deposit the full 
amount claimed for the ioteraat alleged to be 
due, should the real seizure be good and legfl^ 
together with a sum sufficient Uy cover the u- 
terest to become due during such time as shall 
be fixed by the Master» unnl the Decision now 
pending in the matter of the attachment between 
Bouffé and the seizing parties before the Su- 
preme Court, 

In conclusion, they accordingly prayed: 

lo. That the said seizure be declared null and 
void and, forthwith» erased from the books of the 
conservator of mortgages, together with the power 
and denunciation annexed thereto. 

2o. In case the said seizure be not declared 
bad, that the same be erased, as aforesaid, upon 
payment by them, in the hands of the Maater, of 
the full amount claimed with the costs made, and 
a further sum to be assigned by the Master to 
secure the iaterest which will be running during 
such time as the lawsuit between Bouffé and the 
seizing parlies shall last before the Supreme 
Court. 

8o, That, at all events, proceedings be stayed 
in this matter of levv until the attachment afore- 
said lodged in their hands be removed. 

Parties heard, the Master put to himself the 
following questions : Is the seizure null ? Is it 
null for the whole or in part only P And if so 
who can complain of the nullity ? Hia answers 
to those several questions are : lo. Aa regarda De 
Barreau the wife, the seizure upon her as third 
holder is regular for her 5i8thB undivided share 
n the Estate : 2o. It is also regular as far as 
the l|8th purchased by Duponsel from Bouffé ai 
to which he ia merely a third holder (or tiers dé« 
tenteur) 8o. That as to the 6i8th8 undivided 
shares the seizure cannot be impeached as null and 
void having been made upon the third holders to 
whom they belong. And whereas the whole Estate 
had been seized tho' on the 8rd holders only 
without any formal mention or reservation as t^ 
the 2i8ths originally purchased by Duponsel, the 
Master held, as to those 2i8ths, the seizure to 
have been made, ntper non domino so far aa the 
2[8ths original undivided shares of Duponsel 
were concerned ; and whilst holding that De 
Barreau the wife, as third holders, had no right 
to complain of such nullity, he however recogni- 
zes the right of Duponsel, in so far aa his 2isth8 
undivided shares are concerned to dispute the va- 
lidity of a seizure which so seriously interfered 
with his free and full enjoyment of bis 2[8th8 aa 
original purchaaer, he, accordingly, declared the 
seizure null and of no effect, only as regarda the 
2[8ths undivided shares belonging to Duponsel 
aa original debtor, and ordered the erasure there- 
of, wherever need be, for that portion, and he 
further stayed all further proceedinga on the 
matter of the seizure of the 6i8tbs of Mon Songt 
belonging to De Barreau the wife and Duponsel 
as third holders (Tiers détenteurs.) 

The Master ordered 2|8ths of the costs of the 
application made to him to be paid by the sei- 
zing parties, and the rest of the costs to be paid 
by each party. 
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De Barreau the wife and Duponsel appealed 
from that Judgment and contended thib the 
TpLeter was wrong after dedariog the seizure 
null, as to 1\H of the Estate, to maintain it as to 
two undiTided shares. That the Master should 
have declared the whole seizure null and to bave 
ordered the erasure of the wliole instead of 1[8 
thereof odIj. 

This proposition rested •* 

lo. On the state of indivision existing be- 
tween the appellants. (Tiers détenteurs) (Cabbé 
and Chafteau, 5th volume : 1st part, page 444, 
No. 6, Art. 673- C. P. C. Question 2,198.) 

Each of the Appellants had an undoubted 
right, it is true, to so many shares in the estate, 
but of which part of the estate were those seve- 
ral shares made up P .There is a '' quote part 
'' dont l'existence est certaine, mais qui n'est pas 
" localisée sur Timmeuble." It is for this rea- 
Bon that Art. 2,205 has laid it down that " la 
*' part indivise d'un cohéritier dans les immeu- 
" blés d'une succession ne peut être mue en vente 
'^ pa/r ses créanciers personnels» avant le partage ou 
'* la licitation qu'ifs peuvent provoquer s'ils le 
'^ jugent convenable ou dans lesquels ils ont le 
" droit d'intervenir conformément à l'art. 882, 
" C. C. " 

The memorandum of seizure, was it said, is 
our whole instrument ; found null as to one of 
its part it necessarily followed that it must be 
and should have been declared null in its inte- 
grity. Any of the parties interested in having 
the seizure set aside had a right to set up the 
nullity thereof; and in this case the third 
holder joined in setting up the nullity of a 
seizure prejudicial to the interest of I)upon- 
ael, both as original purchaser and as a third 
holder in common with De Barreau the wife. 
As such " tiers détenteurs" they had each and 
all of them an interest that the estate, if ever 
to be sold, should be sold in its integrity by one 
and the same sale, which sale of the whole, how- 
ever, could not be effected bj reason of the short 
coming of the seizure complained of, which em- 
braces the shares of the '' tiers détenteurs," only 
leaving out the shares of the original purchaser, 
Duponsel. 

This reasoning was met by an argument tend- 
ing to establish the counter proposition, (viz) 
that the seizure, in the present instance, had 
been rightly annulled as to the 2i8ths of Du- 
ponsel, as original purchaser, which had not been 
seized. The seizure of the l{8th of Duponsel 
and of 5i8ths of De Barreau the wife as 8rd hol- 
ders had been criticised on the sole ground of its 
not embracing, as it ought to have done, the 
2i8ths of Duponsel as original purchaser. 

No authority (whether in the shape of a text 
of law, or Judgment of any Superior French 
Court, or of any text writer, with the exception 
of Ghauteau sur Garbiê) was cited in support 
of the right claimed by the 3rd holders to criti- 
cise the seizure made on them, on the ground 
that the undivided shares of an oriitinal debtor 
were not included in the seizure of the undivid- 
ed shares of third holders, or in support of 
the proposition that the memorandum of seizure 



being null in part was null in toto, whereM tlio 
Tery text of Art. 2,205, C. G. quoted by the Ap. 
pellant in support of his appeal and nunerosi 
Judgments of the French Courts militate in &- 
vor of the conclusion oome to by the Master. 

It is true that the seizure is not so eztensiTe 
as it might and ought to have been. This on- 
sufficiency may be * good cause for staying tho 
sale until such insufficiency shall have beoi re- 
moved by means of an additional seizure of Du- 
ponsel interest, as original debtor, the costs of 
which might have to be borne by the seizing 
creditor as a fit punishment for his laches, bat 
not for annulling such a seisura Ohafviàu sur 
Cabbé, Vol. 5. page 435, Art. 678. Quest. 2,198, 
laying it down that *' Tarticle 2205 dispose que 
'' la part indivise d'un cohéritier dans les im- 
<< meubles d'une succession ne peut-ètrrmias en 
^* vente par les créanciers persomuHs^ avant le par- 
" tage ou la licitation," immediately adds : "De 
*' là plusieurs questions : Et d'abord il n'eit • 
'' contesté par personne que cet article est t»^ 
'* plicabU au cas où les poursuites sont faites i 
" ta requête d'un eréa/nder de la snocession,** and 
we may add, in consistency with the ruling of 
this Court, " ou d'un bien commun indivis " ai in 
this case, ^' alors en effet les droits des créan- 
" ciers s'étendent sur l'immeuble tout entier, et 
*< le nombre des co-propriétairea est parfaitement 
" indifférent ; il suffit de les comprendre tons 
*' dans la saisie." 

'< Même solution encore quand la saisie est 
'* pratiquée par un créancier ayant hypoûùqu I 
" sur la totalité de l'immeuble, circonstance qm 
" ne peut se rencontrer, da reste, qu'autant qa0 
" les droits des créanciers rencontrent à une épo- 
<' que ou la disposition de l'immeuble appartenait 
*' à celui ou à ceux qui ont conféré l'hypothèque^ 
*' ce qui assimile le cas actuel au précèdent." 

In the case before the Court, the creditors s re 
the vendors of the whole estate, and, mb tnch, 
have a privileged claim over the whole estate; 
the original purchasers were jointly snd severallj 
liable for the whole of the purchase-price; so an 
the third holders. 

The vendors might have seized the whcde estate 
on the debtors of the purchase-price, whether ai 
original purchasers or as third holders ; thence it 
follows that Art. 2205 in no wise appUes to the 
point before the Court. 

It is true that ChavtejlV examining the pos- 
sibility of a ** Folle-enchère " on the part of the 
bearer of a '' Bordereau " on the undivided share 
of bis debtor, says, 5th Vol. pages 444-éé>4: 
*' Par l'effet de la solidarité, le cràincier porteur 
" d'un bordereau est investi du droit depoursuine 
" la Folle-Enchère du tout sur la tête de Ton des 
*' adjudicataires quoi qu'il soit mieux d'agir con- 
" tre tous ; mais il est impossible d'admettre qu'il 
<< puisse poursuivre cette Folle Enchère sur M 
'' quote part dont l'éxistenoe est certaine, mail i 
^' qui n'est pas localisée sur les immeubles." 

In our case the Seizure was made on the whole 
of the third holders, jointly and severaUf. 
The Seizure, as far as they are concerned, em- 
braces the whole of their undivided interest m 
the Estate ; ahy should they be allowed to criti- , 
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ciee a seizare which, as to them, is at extenaive, 
as it could poasibly be, in law and in fact f That 
Duponael ahould complain of the iDSufficiencj of 
the Seizure and should seek to protect his ioter- 
. eat aa an original debtor, is highly intelligible. 

The nullity, in this instance, if any, is not of 
an ftbsolnte character, but puielj relati?e and 

Craonal to Duponael, as onginal debtor, who 
d an interest to see that his share, as an origi- 
nal debtor, should not be iudiciallj disposed of 
without the fulfilment of the requirements of 
the law on sales bj Levy. 

The seizure criticizes, embraces but one kind 
of interest, viz. the undivided interests of the 
third holders. No fault is found with that sei- 
zure, on that score. Why should the Master 
have set it aside ? It professes to deal with the 
rights of Duponsel and De Barreau the wife as 
3rd holders only, and to that extent, only» it has 
been affirmed. 

JUDGMENT. 

The seizure made in this case is restricted to 
the undivided interest of Duponsel and De Bar- 
leau the wife as 3rd holders of the Estate Mon 
Songe, No other fault is found witb it than that 
it does not embrace the interest of Duponsel as 
original purchaser. . 

This deficiency is to be regretted, because the 
sale of the whole estate cannot be proceeded 
with until Duponsel's interest in the estate, as 
original debtor, shall have been seized, and until 
that seizare shall have reached the same level as 
the seizure on the 3rd holders, so as to allow of 
the whole estate being put up for sale at one and 
the same time. 

Instead of moving for a stay of the sale until 
the seizure of Duponsel's interest, as original 
debtor, shall have been made for the reasons 
above stated, the Appellants demand of the Court 
that the seizure made of the undivided shares of 
the 8rd holders should be declared null and void, 
and why ? merely because the seizure should have 
embraced the interest of Duponsel as original 
purchaser. 

But though not so extensive aa it might a nd 
should have been for the purpose of expediting 
the sale of the Estate seized, yet is the seizure 
of the who^e interest of the 3ra holders in the 
Estate as full and complete as it can be in law 
and in fact t and why should this seizure be set 
aside / Is it because, as it as been argued, of the 
state of indivision, between the parties seized P 
But the third holder are liable in solido for the 
payment of the whole price as were the originiU 
aebtors. The vendors have a privilege claim on 
the whole estate aeainst the original debtors and 
aoainst the third holders, the vendors seek not 
~ the divided shares of either of the third holders, 
but wish to exercise that privilege upon the whole 
ertate or the sale price of the tohoie estate. 

Solidarity between the 3rd holders clearly 
ihews the non applicability of the rale laid down 
in Art. 2,205 C. C. to the present case. This rule 
of law provides for the case of a creditor having a 
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claim to enforce upon one of the heirs or co-owners 

personaUy, and not against the whole of them as 

shewn by the very text of Art. 2,205 which says 

that " la part indivise d'un co-héritier ne peut 

être mise en vente par ses créanciers personnels, 

avant le partage, &a." [Further in the Judgment 

given in the case of Christiani v. Quelfucd (Sir : 

V. 1 Série 1822, 1824 pp. 218 et 219) we read : 

'* Attendu que si cette saisie se trouve nulle à 

'' l'égard de la dame G-uelfucci, es nom qu'elle 

•* procède." (viz : as guardian of a minor) c'est 

" une nullité jurement relative à celle ci et qui ne 

*' peut affecter la part indivise du mineur, dans 

<< rimmeuble dont il s'agit ; 

'^ Attendu que Toblig^ation imposée par l'art : 
** 2205 au créancier n'est prescrite que dans le 
** cas oti la dette est personnelle au débiteur et ne 
** peut s'appliquer au cas ou la poursuite a pour 
'' objet une obligation a laquelle était naturelle - 
<* ment affecté le bien dont l'expropriation est 
" poursuivie et dont chaque héritier (on we 
" may add " chaque communiste ," ) est dé* 
'^ biteur pour sa part virile, met, ce dont 
** est ofpel, a/u néant, en ce qu*il a étéjpronoticé 
*' nullité de la saisie dont il s'agit envers toutes 
" les parties." See also Sir : V — Baux:, 5 Mara 
1810.— Paris, 10 Mai 1811, —Lyon, 11 Février 
1841 2.239.— Bordx. 34 2 247 -29 Nov. 1833. 

What says Cabbé and Chaftbaxt, on Art. 
2205 GO. " II n'est contesté par personne que 
'' cet article est inapplicable au cas oil les pour- 
^ suites sont fiâtes à la requête d'un créancier de la 
" succession ; alors en efiet, les droits des créan- 
'^ ciers s'étendent sur l'immeuble entier, et le 
" nombre des co-propriétaires est parfaitement 
^ indifférent. Il suffit de les comprendre tous dans 
" la saisie. In this case ail the third holdem 
have been seized. *' Même solution quand la sai- 
'* sie est pratiquée par un créancier ayant hypo- 
'' thèque sur la totalité de l'immeuble" as in 
this cause (vol. 6th Art. 673. Quest: 2198, § 13, 
page 435, £dn. 1361.) 

The next argument for quashing the seizure 
rests upon the indivisibility of the proceedings 
on forced sale. Had the seizure been made of the 
whole estate both on the original debtor and on 
the third holders by one and the same memoran- 
dum of seizure, and proved defective by reason 
of the absence of any of the formalities prescri* 
bed on pain of nullity, it might have been plausi* 
bly contended that the memorandum of seizure 
being an entire instrument but defective in that 
part having reference to the interest, say of the 
original debtor, should be taken in its integrity 
and be annulled or maintained for the whole, and 
not maintained as to the non defective part and 
annulled for the Defective part thereof. 

But in this case, as a matter of fact, the sei* 
zure is confined to and embraces the interest of 
the two third holders only, and is perfectly silent 
as to the interest of the original debtor, Dupon* 
sel. No other fault is found with the memoran- 
dum of seizure but its short cominff in its not 
having included the interest of the onginal debt- 
or. Of this the latter complained. The remeiy 
to that evil has been applied by the Master who, 
very judiciously excluded from the opt*ration of 
the seizure the rights of the original debtor and 
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stajed the sale until the necesaarj steps be taken 
io as to allow of the whole estate being put up 
for sale at one and the same time. 

The Master's refusal to quash the seizure of 
the rights of the third holders appears to us per- 
fectly sound. It gives effect to the seizure ef- 
fected and is in accordance with the above Judg- 
ment given in the case of OhrisHcun r Quelfucei 
and the other Judgments above referred to, and 
in accordance also with the opinion of Biochx 
and the authorities cited by nim in support of 
that opinion. 

BiooES (vol. 5 p. 267) and the authorities 
quoted by him, say : '* Si la saisie est poursui- 
'' vie contre plusieurs personnes et que la nulUté 
^' n'ait été commise gu^à V égard d^une d^eUes les 
'' OMtrea sont non~recevable$ à s'en prévaloir ; les 
** nullités sont rdaUvee,'^ and again (Biochb, p. 
Id4-195, No. 229, and the authorities quoted : ) 
*' La nullité ne peut être invoquée que par ceum 
" vis'à'vis desquels elle a été commise ; le co-pro- 
" priétaire de l'immeuble saisi à l'égard duquel 
" il a été procédé régidièremerUf ne saurait op^* 
^ ser VirrégularUé personnelle à son co-proprié« 
" taire." 

On these several grounds, and for the several 
reasons above set forth, we shall, and do affirm 
the Judgment of the Master, and dismiss, this 
appeal, with costSr 



SDPRDIB COURT, 



EXFBOPRIATIOir FOBCiE, — COMMAin>EHENT, — 
OïFBEB KÊBLLEB,— INCIDENT, — C.C. 1257 C. 

M P. C. 812. 



Saxe by lett,— Noticb pebtiotjs to lbvt, — 

TbNDEB op money,— ApPLICATIOK IKCIBBl^TAL 
TO A SALE BY LEVY,— 0,C. 1257 0. OP C. P. 

812. 

PELLEGEIN and Oes.,— Plaintiffs 

versus 
DBOMABT,— Defendant. 



Before : 

His Honor the Chiep Judge and 

His Honor Mr. Justice N. G. Bbstei.. 



W. Newton, —Of Counsel for Plaintiffs. 
B. Peixbeeau,— Of Counsel for Defendant. 



10th December 1868^ 

" Where a " Commandement " previous to 
seiEure of an Immoveable Estate had been served 
and the debtor made an *' offre réel " in the form 
pfanoticO with summons, and alleged that by 
the operation of compensation he was only due 



as aama* 
levy, BOS- 
within 10 
should be 
case folly 



the amount which he tendered and which wii 
much less than the alleged debt. 

The Court considering the Tender 
dent of the proceedings previous to 
tained it as to form, but ruled that 
days a notice of facts of evidence 
made to enable parties to plead the 
and satisfactorily before the Court 



BAIL CMJRT. 



pBEflcxiPTio]r,'~lCi2rBir& ihcAECZPs, — Suocn- 
moH sous BÂHincE D'amorTAiBB. 

Unminewr émancipé étant poursuivi pour unuin 
souscrit par une personne dont tZ étaU hêriHn 
sous bénéfice d'inventaire, a plaidé la prescription 
de la créance réclamée, 

La question étant mise en délibère a été jugée « 
faveur du demandeur. 

Le uiineur émancipé devenu majeur dans VinUroslk^ 
a renoncé à la succession. 

Jugé par la (Jour que le moyen de preser^tion p2aî- 
dé infructueusement par le mineur émancipé u 
doit pas le faire considérer comme déchu du droit 
de renoncer à la succession, et comme personsMh 
m^nt responsable du paiement de la dette. 



Pbescbiption, — Emancipated 1£inob,^Succz8- 

SION UNDEB BENEPIT OP INVEETOBY. 

An emancipated minor being smedfor ihepoffmad 
of a promissory note subscribed by a partff pf 
whom he was heir under benefit of immten/t 
pleaded the prescription of the Flaintifs dam. 
The Court took Ume to consider and ooerrM 
the plea of Prescription, In the meantisÊe the 
Defendant having become of age renounced the 
succession. 

Beld by the Court that the plea of prescription^ al- 
though a peremptory one^ does not subject a minof 
when the plea is overruled to he perssnaUy oA» 
swerable for the payment of the deft claimed froat 
the succession. 



BOLGBBD,— Plaintiff, 

versus 

GIQUEL AND OTHEBS,— Defendants. 

Before : 
His Honor the Chief Judge. 



A. Pebrot. 

E. Pellbbeau, • 

P. E. de Ghazal»- 

L. BOUILLABD, 



-Plaintiff's Attorney. 
-Of Counsel for Plaintiff. 
-Defendants' Attorney. 
-Of Counsel for Defendants. 



24th December 1868. 



This was a demand for payment of the sum of 
<g^226 contained in a ''Bon" dated as fax back tf 
1 2th June 1888. 
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The caae began before the District Ma^atrate 
of Port Louii, and has run a somewhat amgular 
conme. It is nnnecessarj in the present Judg- 
ment to resume the whole of the earlier proce- 
dnre ; suffice it to say that the parties originally 
called as Defendants were the following : *' Eu* 
génie Hein, the widow of the late Jules Gique), 
of Labourdonnais street, Port Louis, proprietress, 
here sued both in her personal name as having 
been common as to the property with her late 
husband Jules Giquei and as a guardian of the 
minors Ferdinand and Eugène Qiquel, the issue 
of her marriage with her Tate husband Jules Oi- 
quel ; the said minors here sued as heirs under 
benefit of inventory of the said late Jules Oiquel 
their deceased father. 2nd Marguerite Louise 
oiquel, the wife of Hardwick Wilson, of Passage 
Mooneron, Port Louis, proprietress, as heiress 
of her late father Jules Giquei ; 8rd Hardwick 
Wilson, of Port Louis, Merchant, sued for the 
authorization of his said wife and the validity of 
the proceedings." 

At the hearing of the case before the Magis- 
trate, of date 24th July last, the following pro* 
oedure took place and is recorded in the Mi- 
nutes. From the course the case has taken, it 
is necessary to look minutely at the res gesUt, 

'^ Mr. Rouillard, Counsel for Defendants. 
'* takes objection to the jurisdiction of thi» 
'' Court to adjudicate upon the case under Art. 
" 9 of Ordinance No. 34 of 1852. puts in a Cer- 
*' tificate from the Master of the Supreme Court 
*' shewing that Mrs Widow Giquei has renoun- 
^* ced the succession of her husband on 1st Fe- 
^*,bruary 1859» and contends that as the ques- 
** tion before the Court necessarily arises out of 
*^ the Contract of the marriage of Mrs Giquei, 
'' the Court has no Jurisdiction." 

*' As for Mrs Wilson, Mr Rouillard contends 
" that as this Defendant is still a minor, as shewn 
" by the Extract of her Act of Birth put in, the 
" issue will raise a question of right of inherit- 
'* ance, which the Court has no Jurisdiction to 
'' entertain : that Mrs Wilson is sued as heiress 
^* of her father, but as she is still a minor, the 
'' succession of her father could not be accepted 
'* as regards her, except under benefit of in?en- 
••tory. 

** As to Mrs Widow Giquei, Mr Cox (î. e. the 
^' Plaintiff's Counsel) abandons his claim against 
" her «nd asks that she be put out of the cause ; 
^ as to M rs Wilson, he asks that the claim of the 
*' Plaintiff be ordered to stand against her as 
" heiress under benefit of inventory, and moves 
'* for an amendment to that effect. 

** Mr Eouillard contends that no amendment 
'' can take place in the case, as it would be en- 
*' tirely changing the plaint before the Court. 

^ The Court considers that no amendment can be 
" made, and declares itself incompetent under 
" Art. 9 of Ord. No. 31 of 1852." 

On appeal, this Judgment of the District Ma- 
gistmte was reversed, and by consent of the par- 
tieii, it was ordered that the base should be heard 
on the merits, in the Bail Court. 



At the hearing, the plea that the " Bon V sued 
upon had undergone tn^ long prescription was 
urged by Mr and Mrs Wilson^but the Court over« 
ruled the plea and held that the action was raised 
in time to obviate the running of the 80 years 
(vide supra page 57.) The Plaintiff, thereupon, 
contended that she ought to get Judgment against 
Mrs Giquei, at least, to the effect that she should 
be ordered to put in a state of accounts, as it was 
shown, by the production of authentic docu- 
ments, that she had acted as tutrix of her minor 
children and had as such and as the Widow re- 
ceived considerable sums belonging to the Estate 
of her late husband Jules Giquei. 

To this it was answered that no J udgment could 
be given against Mrs Giquei, as, from what had 
taken place in the Courts below, she was no lon- 
ger a party in the cause. As to Mrs Wilson, it 
was shewn that she had just become major, and 
along with her husband, had put in a formal re- 
nunciation of the succession of her father. The 
Plaintiff, however, contended that as she had 
urged the plea of Prescription which is a pe- 
remptory one against the demand it was too late 
when she found herself unsuccessful in that plea, 
to attempt to shake herself free from the liability 
of paying the debts of her father. 

It is now necessary that the Court should dis- 
pose of those questions by giving a decision upon 
them. 

In the first place, as to Mrs Giquei, it 
will be observed that the abandonment by the 
Plaintiff,of his demand asainst her, was absolute, 
uhconditionaljand unqualified ; " Mr. Coz aban- 
dons the claim against her and asks that she be 
put out of the cause." It is altogether out of the 
question to permit the Plaintiff to go back upon 
' her own act, formally done coram Jt^ice and duly 
recorded at the time. It is plain that it was 
upon this basis, one voluntarily chosen by the 
Plaintiff, herdelf, that all the subsequent procee- 
dings in the case hive gone on so far as Mrs 
Giquei was concerned. 

Secondly. As to Mrs Wilson, I have not been 
able to find any authority for subjecting a minor 
emancipated by marriage in a general responsi- 
bility tot the debts of her father, because *she 
and ner husband may liave urged a plea of prea- 
cription agaiost an alleged debt of her father. It 
is manifest that as a minor, she could by law, on* 
ly take the succession under benefit of Invento- 
ry. She could incur no liability beyond what 
arises to a person standing in that position, and it 
has not been shewn that any thing has actually 
been done by herself and her husband, here, to 
bring her within the Art. of the Civil Code 

iSOl) which states the cases where the heir un- 
er benefit of Inventory has by gross misconduct 
and dishonest courses, m reference to the proper- 
ty of the succession, forfeited the privileges 
which he enjoys under an Inventory. 

A Court of Justice will not stretch such serious 
and quasi-penal consequences beyond the lette r 
of the Law. 

I need scarcely say that Mrs Giquei, like any 
other party who has taken up a succession under 
benefit of inventory, whether on his own behalf 
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er in the interest of minora, muBt render an ac- 
couDtof his actings to creditors of the deceased 
or th Be having an Interest in the succession, (C. 
C. Art: 803,) but this cannot be done in the pre- 
sent suit, which is not the appropriate one for 
that purpose. The Plaintiff must fail in this ac- 
tion and a non suit will be entered, with costs. 



SUPREME COURT. 



FoiXB Enchère, — Exfbopbiatioit fobcee, — 
bobdebeau db collocation, — appel p'un 
Jugement du Masteb. 

Xa vente par expropriation forcée purge un Jm- 
meuble des privileges et hypothèques qui le 
grèvent ; mais sous V ancienne loi concernant les 
ventes dHmmetibles, la vente par expropriation 
forcée n^ enlevait pas au porteur d'un Bordereau 
de collocation f délivré sur une vente précédente 
du inême Immeuble, son droit de Folle Enchère, 



''Folle Enchàbe/'-^Sale by Foboible Eject- 
ment, — Wabbant fob payment, — Appeal 
FBOM A Judgment of the Masteb. 

The sale of an ImnwveahU property, by Forcible 
Ejectment^ clears the Estate thus sold of all hypO' 
thecs or privilèges, but did not, under the old law 
unjudicial scdeSy take away from the holder of 
an unpaid " bordereau de collocation,'* issued 
in consequence of a previous sale of the same pro- 
petty, his right of ** Folle Enchère,^* 



HABEL,~Appellant, 



versus 



MALLET,— Bespondent. 



Before ; 

His Honor Mr. Justice Bestel and 
His^onor Mr. Justice Colin. 



Hon. L. Abnaud/ 
W. Hewbtson, 
O. Ouibebt, 
J. Mebcieb, 



Of Counsel for Appellant. 
■Attorney for same. 
Of CouQBel for Bespondent. 
-Attorney fot same. 



24dh December 1868. 



On the 6 th of October last, the Master gave 
an Order dismissing certain objectious taken by 
the Appellaot, Artlur Harel, against the alleged 
right or the Bespondent Mallet, to resale by 
way of Folle Enchère the estate Fonteneile bu 
inate at Savanne aud purchased by Harel at the 
Hastt>r's Bar, on September 26th 1867, for the 
mim (»f $97,000. The said estate IbnteneUe was, 
before that day, the property of Léonard Castii* 
Ion who had bought the same on April 12th 
1866 at the Master's Bar, upon the sale by Lici- 



tation which took place at his request agiiiut 
the Widow Basire and her assignees ondor hsr 
Cessio Booorum. The price for which Castilkm 
had bought the Estate was $185,000. 

According to the scheme of distribution of 
that Bale price §135,000 which was begun before , 
the sale to Harel, but fioally closed only after 
the sale to Harel, the Bespondent Uallet wu 
collocated at the '' Ordre" for a sum of $1,068. 
87c. with interest, and he obtained thereupon a 
*' Bordereau " or Warrant for payment. Castilloa 
did not pay the amonnt of the '' Bordereau,*' aad 
Mallet then began proceedings by way of JbBs 
Enchère against him . 

Ab it is, Harel's purchase price does not oo* 
Ter Mallet's claim, and Mallet's contention, now,^ 
is that whatever may be the consequences to 
Harel whom he ignores, he has the right to fol- 
low up the execution of his "Bordereau" againit 
the original purchaser of the estate, Castillon, 
and therefore resale the said estate by " Folle 
Enclière. " If Castillon had not been ejected, the 
right of Mallet would have been perfectly unde- 
niable ; but as Castillon was ousted by forcible 
ejectment, the effect of which is to clear the es- 
tate thus sold of all hypothecs or privileges, the 
question arises whether the right of " Folle Bo* 
chère " possessed by the holder of a ^'Bordereau" 
of collocation, is also taken away ; whether the 
conditions under which Castillon bought and 
which Mallet urges, cannot be withdrawn from 
the contract, by the fact that the estate has been 
conveyed to some one else, are also swept away 
by the forcible expropriation. 

A priori, it seems hard that the purchaser of 
an estate for the sum of, say $97,000^ at the 
Bar. should be practically called upon to throw 
up the estate or pay more than he contracted to 
pay. But it may well be said, that it would also 
DC hard upon the seller, or one holding the ven- 
dor's right of an estate to A, for a specific sum.to 
lose a right which is an &eential condition of his 
contract because A becoming insolvent and being 
turned out by forcible ejectment, the nei» pur- 
chape price does not suffice to pay the Creditors 
duly collocated upon the first purchase price. 
It is well observed by the Master that this 
case ought to be decided without the slightest 
reference to the new law of France (laws 
of 184L and 1858) which is not our law; 
(except so for as the Ordinance No. 19 of 1868 
has, since this case was decided, adopted some 
of their views and import) and we may add that 
it ought to be decided by keeping clear of the in- 
fluence which the new law, there, may have had 
upon the writings of the commentators whose 
text books have been referred to. 

In fact, the question now before the Court, or 
questions similar to it, will seldom, it may be 
supposed, if ever, arise under the new systein of 
Judicial sales which the Ordinance of 1868 has 
lately promulgated in this colony. But this 
cause arose before that Ordinance was in force, 
and it is to be judged according to our law under 
the old codes, and quite irrespective of modifica- 
tions introduced by the French legislature for 
the French Empire and never adopted in this 
colony. 
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Many points were urged before the Master, 
most of which were sofficie&tlj dealt with by him 
and not strongly pressed on appeal. . 

In reality the whole question seems to turn 
upon this point. Has Mallet who held an un- 
doubted right of *' Folle Enchère " if the Estate 
had not been resold, lost or not lost that right of 
'* JSblle Enchère " because the Estate has been re- 
sold, and resold for a price which does not 
ooTer his collocation under the original purchase- 
price. 

Mallet had an inscription ; upon the strength 
of it he was collocated ; the conser?ator of mort- 
gages took an ex-officio inscription in favor of all 
interested upon the sale to Oastillon ; the Judg« 
mftnt of adjudication has been transcribed, and 
therefore, so far as this goes, Mallet has lost none 
of his rights. 

It was urged that there was a wide difiPerence 
between the " Folle Enchère " and the ordinary 
right of resolution of sale which protects the un- 
paid vendor of an Estate, the latter being a real 
right, and the other not absolutely so ; and a de- 
cision of the Court in Hewetson ?. VaUet (Pis- 
ton's BeporU^ 1867. p. 8,) was cited. 

That decision which traces the differences 
which exist between Eesolution of sale proper 
and " Folle Enchère" baa no bearing on the pre^ 
sent case. The question, here, was to know 
whether a " decheaoce '* or forfeiture enacted by 
the Transcription Ordinance of 1863, as regards 
ordinary resolutory rights, without any mention 
direct or indirect of " Folle Eîichèrê" could be 
extended to ''Folle Enchère'*; the Court held 
that forfeiture of right, were atrictisdme Juris ^^ 
and that no act or Ordinance enacting such for- 
feitures could be extended beyond the precise 
cases mentioned. 

The Court in commenting on the law, went 
onto show that after all, altho' very similar 
in some respects, the two rights were widoly dif- 
ferent in other respects. 

Of tfie correctness of that opinion we have no 
doubt ; we have no doubt of the great diffe- 
rence between one right which restores the 
Estate to the unpaid vendor in statu quo ante^ 
and another right which does nothing of the 
kind, but offers up the Estate for sale again. 
But we have no doubt also that there is an 
intimate connection between the two rights' 
in these respects, that both so completely 
annul the ownership of the purchaser who does 
not fulfil his conditions of sale, that all rights or 
powers granted by or obtained under him are, a 
priori, swept away. In this sense FoUe Enchère is 
assuredly a completely resolutory right, altho' in 
other respects it neither requires the same legal 
formalities nor does it carry exactly the same 
consequences as Besolution of sale proper. Now^ 
if Mallet had against Castillon a right of Folle 
linchère before the ejectment of Castillon and the 
purchase by Harel, it is difficult to see, unless he 
has done something to lose or forfeit that right, 
how such right has disappeared. 

One of the oonditions under which Castillon 



bought, was that he should pay ^135,000 to 
divers creditors ; the consequence of non-payment 
is resale by " Folle Enchère ; " whether this con- 
dition be considered a suspensive condition of 
Castillon's ownership, or involving a resolutory 
right, does not matter much. If it be a suspen- 
sive condition, and it be not fulfilled, Castillon is 
no proprietor at all, and no one holding under 
him by whatever process, could be a proprietor ; 
for, if forcible expropriation clears the Estate 
sold, of hypothecs and privileges, it does not 
create ,a right of ownership where there is no 
right of ownership ; a nihUo uihilJU, If it be 
not a suspensive condition, but, as we think, a 
condition involving a resolutory right, it be- 
comes an essential condition of the contract, and 
if forcible ejectment clears all hypothecs and pri- 
vileges, it does not, and cannot, we think, annul 
the essential conditions under which the proprie- 
tor holds and without which he would not have 
been allowed to hold. 

It is in this sense that the law which says that 
the vendor only transmits to the purchaser the 
rights which he holds, finds its application here, 
(Art. 2,182. C. C— 731. C. Proc. C.) If the 
Estate is put up for sale by way of Folle Enchère, 
the first purchaser disappearing thro' that process, 
and his contract being annulled, there takes 
place a continuation of the original proceedings 
and a sale is effected to a new purchaser who 
holding t«ot from the first *' enchérisseur " whose 
rights of ownership have disappeared but from the 
original vendors whose rights of ownership are 
undoubted, has to pay his price, and no more. 

Widely different is the position of the purcha- 
ser upon the ejectment of one who has not paid 
his price, and whose ownership disappearing by 
the exercise of the resolutory right takes away, 
in like manner, the right of ownership of those 
who hold under him. Suppose the ejected pro- 
prietor had no rights of ownership at all, 
would any right of ownership be, coetens pa* 
ribus, conveyed to the purchaser, or none P If 
the ejected proprietor has rights of ovmership, 
but rights clogged with a condition whereby he, 
the ejected proprietor is liable to a direct ^*FoUe 
Enchère '* if he does not pay, what more can he 
cotxvej or can be conveyed for him than the same 
right clogged with the same condition ? flbd let 
us mark, that as the law stood at the time this 
cause arose, the law provided or imposed no for- 
mality by which those creditors who have a right 
of •* ihlle Enchère " were warned or called on by 
a '* mise en demeure " to exercise their right, 
previous to the sale by forcible ejectment. 

Let us follow out the reasoning to what, we 
believe, will be found its legitimate consequences. 

If Mallet, whose power of using the " MUe 
Enchère" would haitlly be disputed if his claim 
was covered by the sale-price upon the forcible 
ejectment, has lost that power on account of a 
circumstance oyer which he has in reality no coik' 
trol, what becomes of his right to recover, against 
the '* fol-enchérisseur ", the difference between 
the first price and the second price P If he is now 
ousted from '* FoUe Enchère" there will be no 
'* Folle enchère " so far as he is concerned, none^ 
in fact, against Castillon, at alL By what mean» 
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will he and the other creditors recover, tgùiuit 
CaBtillon, the difEbrenoe between flSSflOO and 
197^,000 ; that difference Caatillon owes nnder pe« 
nalty of arreat^onlj if he is a ^'foUencherisseur" ; it 
flows from the ^^FoUe Enchère;" it does not exista 
if there is no **FoUe Enckère^* : on the one side 
he would be debarred from that ri^bt ; on the 
other he wonid not come within the limits of the 
price of $97,000. 

It was urged that TBOPLOir0 Friv. ^ Hyp. Illf 
722 laid down a different opinion; he seems to do 
so in the critical notice which he gives in his book, 
of a decision of the ^ Oour de Toulouse," in re : 
Ai(^.—DaiiL:3U2, 28.-in which the Court 
ef Toulouse had distinctly recognized the right of 
*' Folle Enchère" ; but it is to be observed that in 
that case the creditor who sued the^^FoUe Enchère'* 
had Buffered bis inscription' to lapse, and, says 
Tboploko, sought to exercise his right of " Folle 
Enchère by ''droit de suite" in virtue of a lapsed 
Inscription. The commentator's objection, in his 
critical notice, is mainly to tbe fact of a lapsed 
inscription being the substratum of a " FoUe 
Enchère " ; here this circumstance, in no wise 
arises, and it seems to us that besides the au- 
thority of the Judicial Decision of the Court 
of appeal, the reasoning of Mr. JiA^bombibbe 
p : 880, in answer to the learned commentator's 
objection, is very cogent : " qu'importe donc 
ici le droit de suite P Ce n'est pas oe droit 
qui fonde la poursuite en Folle Enchère, Elle est 
uniquement fondée, comme l'action résolutoire or- 
dinaire, sur l'inexécution des engagements con- 
tractés par l'adjudicataire. Elle ne constitue pas 
une action hypothécaire envers des tiers qui ont 
acquis d'un propriétaire légitime, ayant droit de 
Tendre, à charge des hypothèques ; c'est une vé- 
ritable action en résolution de l'adjudication pri- 
mitive dont le contre coup retombe sur les tiers 
détenteurs de la chose, en vertu de la maxime 
'WesnltUo jure danide^ resotviiur jus cukdpientis" 
Il s'agit, en un mot, du droit même de propriété 
et d'une transmission faite par un adjudicataire 
qui ne pouvait devenir propriétaire de la chose 
qu'en acquittant le prix et les charges de l'adju- 
dication*" 

« 
It may also, be observed that the decision cri- 
ticized by TB0FL09Q does not at all touch the 
real Aie before the Court, whether the rights of 
FoUe Enchhre held by Mallet disappears because 
his claim is not covered by the seccmd sale-price 
upon not a FoUe Enchère which annuls the first 
contract so fiar, but upon the forcible ejectment 
4>f the first purchaser ; in fact the question whicti 
the learned commentator put to himself, at star- 
ting, is this : " 11 peut arriver que l'adjudicataire 
revende avant que la réadjudication soit poursui- 
vie, quelle sera alors la condition des créanciers 
qui auront laissé périmer leurs inscriptions, depuis 
^adjudication ? " 

Two decisions were also cited in suport of tbe 
Appellant's views : lo. Oréton v. JBlondeau ^ ore 
(8. V. Yol : 44 part 2. p. 18.) The question 
iiefore us does not appear to have arisen tnere, at 
«11 ; the whole point turned upon a question 
of interest and the right of FoUe Enchère ; 
.the words Fotte Enchère are not once men- 
tioned in the Judgment. It is true that the 
tepoffterinhi»naneative of the &ct8 of the ease 



states that the second priée being inferior to tiia 
first the second price was distributed by the ^ Jags 
Commissaire, jusqu'à due concurence ; " and 
undoubtedly, that would be the case where no 
application for *^ FoUe enchère" is raised; the ques- 
tion did not arise at all, nor doee any word of 
the Judgment breathe the slightest sospicioii 
that the Court intended to countenance the no- 
tion that a right of "FoUe Enchère^** if any exiit- 
ed, was lost. 

In the second case ^*La caieee hypothéeoM* v 
Deefontaines ^ autres (S. Y. 32. 2. 493) no point 
of ''FoUe Enchère'* aroae. It would sppear that 
tbe third holders from whom the asoioQnt of a 
**• bordereau " had been claimed refused to pay 
until tbe order opened, but not closed, aa againit 
their vendor, was settled ; the question im 
brought before the Court and the Court ImU 
that tbe holders of the '^bordereau " mnstprodsoa 
their titles at the Order in the usual way sod 
delays, giving Judgment on the merits of this ap- 
plication. The length to which this case, the 
nets of which differ widely from the facts of the 
cause before us, can be carried is» that cases 
arise where a rectification of an Order bscooM 
necessary. It may be added that, in the esse cit- 
ed, there is no trace how the sale to the final po^ 
chasers took place and for what price. 

The authorities cited in support of the Judg- 
ment, are numerous : Labombeebx 11. 379. 314. 

Laohajsb, JSbyrr i forcée 11 p. 902. 

Chafvxau, a :, Yol : 6 p. 9. 2,404 2,416 Ur. 

Tbofloho, vente Vol : 2 p. 99. 

And a bead roll ef deciaions support the theori» 
tical right of '' JboUe Enchère." We axe not aitii- 
fied that the right can be upset hv the distinetiA 
attempted to be drawn ; it would be, we Ûiskf 
duigerous to hold that because an qjectDMil 
takes place, possibly at the instance of a Jadg« 
ment creditor of the insolvent pun^aser, the 
right which forms an essential eondition of tte 
original sale in favor of the collocated creditois 
shall disappear as to those whose cUdnis arewit 
covered by the sale price upon the ejectment 
when no law compelled or required the inteift* 
renoe of such collocated creditor to bring forward 
his right or torfeit it. As to the purchaser theie 
is no evidence laid or statement made before Qi 
that he has paid his price, but if he have, be holdiy 
it is to be supposed, the rights of those he luu 
paid, and, at ail events, the Judgment pf adjudi- 
cation to Caatillon was transcribed and tbe Fs* 
blic Segisters are kept to shew to whomaoevar 
chooses to know, what is the amount, in one way 
or other, to be paid by the adjudicatee. 

We muat come to tbe conclusion that the hjr 
peal shonld be dismissed, but we think that it 
ought to be dismissed without coats. 
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D. THB WIPE,--Plaintifl^ 



venus 



D. THE HUSBAND,— Defendant. 



Before : 

His Honor the Chief Judge and 
His Honor Mr. Justice Bestel. 



Hon. y. Naz,— Of Counsel for PlaintifiP. 
Emu Fastob, — Plaintiff's Attorney. 



* 2éth December 1868. 

iThiswasa suit in divorce a vinculo^ on the 
gronnd of *' excès, eévicee ou injures grwoes " cou- 
pled with complete abandonment of the wife by 
the hasbandy for a long series of years. 

It appeared from the evidence that the spouses 
were married at Port Louis, oo the 24th June 
1843 ; that the Defendant was foreman in an ex* 
tensive clothing establishment, and the plaintiff 
was a person of good position and character and 
well educated ; that for several years thej lived 
together on very good terms and had one child» a 
daughter, but, about the year 1851, the conduct 
of the Defendant towards his wife underwent a 
great chauge. He became surly and irrascible« 
He was in the habit of applying to her, without 
cause or provocation» very gross and offensive 
names and epithets ; he repeatedly used personal 
violence to her ; on one occasion he threw a 
bottle of wine at her head ; on another he threw 
a^plate at her ; at another time he took a gun in 
his hand and pat himself in a threatening attitude 
towards her; at last he told her that he intended 
te leave the Colony altogether. He carried this 
threat into execution in the month of April 
1853, having clandestinely gone on board a ship, 
about to sail for Australia. He stated to persons 
on board the ship, that his intention was never to 
return to Mauritius, he has never come back and 
has left his wife and child destitute and entirely 
dependant for their living on their own exertions 
and the assistance of some friends in the Colony. 
It was farther proved that when opportunities 
oâered of communicating with his wife and child 
by persons who knew him in Australia and were 
returning to the Colony, he refused to do so, and 
said that he would never come back again. 

The Sub. Pboo. Gekbbal gave his conclusions 
in favor of ihe divorce. 

THB COURT, 

(Afber reciting the facts :) In this case the 
Defendant does not appear, but all the steps en- 
joined by the law, in such cases, for giving him 
notice, have been duly observed. It appears to 
UB that the present case falls within the principle 
of that of D'Offay v JfOffay decided in this Court 
on 12th Pebruary 1864b. (Piston's Beports Vol« 
ly p. 8.) We are not called upon to decide 
whether by our law, abandonment by the hus- 
band, even when complete and permanent, as in 



the present casot will, standingj alow and per se, 
warrant a Court of Justice in granting a Div(frce. 
It will be observed that in the present case, in 
addition to the abandonment of the Plaintiff by 
the Defendant, for so many years, and the conse- 
quent neglect of some of the first duties of the 
married life, we have ample evidence of repeated 
and habitual acta of outr4fi;e and violent and 
brutal conduct on the part of the Defendaut to* 
wards the Plaintiff. 

We are satisfied, looking at the position of the 
parties and the whole circumstances disclosed in 
evidence before us, that the Plaintiff has made 
out her case in law, and is entitled to the remedjr 
which she now seeks. 

We, therefore, admi1> the Plaintiff^s demand, 
and order that she do, within the delay and after 
the formalities required by law, appear before 
the Officer of the Civil Status of Port Louis, 
who is hereby authorized to pronounce the 
divorce. 



SUPREME COURT. 



exécvtiok 3>'uk jugembvt,— bealekbvt d* 
Compte, — Bappost du Masteb, — ^Action eb- 

COirVEIirTIONKBLLE. 

Ze Demandeur et le Défendeur ayant été renvoyés 
devant le Master, pour faire un règlement de 
Compte; et le Master ayant décidé que le deman- 
deur restait débiteur d'une certaine balance viS" 
à'Vis du Défendeur : 

la (Jour a confirmé le rapport du Master et re^ 
jeté la demande porUe devant elle, avec dépens ; 
mais attendu que le Défendeur n^ avait pas intrO' 
duit devant eUe une demande reconvenbUmneïle 
contre le Plaignant, elle a décidé, plus tard, que 
son jugement ne condamnait point le Demandeur 
à payer la Balance établie contre lui par le Mas- 
ter ; que cette réclamation devait faire Vobjet 
d'une demande spéciale pour que la Oour fut à 
même d*en ordonner le paiement 



Weit or ExECTTTioir, — Settlembiït dp Ac- 

COUNTSf — BePOBT OP THE MaSTEB,^ CbOSS 

AcTioitr. 

Where the Plaintiff and Defendant had been re» 
f erred by the Oourt to the Master, to nvahe a settle-' 
m^nt of account, and the loiter found that ike 
Plaint^ was indebted to the Defendant in a csT" 
tarn Balance, the Court confirmed ihe Master^g 
Beport and dismissed the Plaintes action, wifk 

wis» 

Afterwards the Court held ihat no eroês^àctùm 
having been brought by Defendant agamst^lain^ 
tiff, no tvrit of Execution eould issue against 
snich Plaintiff'f/or the ahove mentioned Balance ; 
ihat the payment of such baHoMoe ought to have 
been claimed by meojns of an Action to enable the 
Oourt to adjudicate upon ihe same. 
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WIDOW BÉBICHON,— Plaintiff, 



venus 



JUUA BOLOEBD,— Defendant. 



Before 

His Honor Mr Justiob Shaitd, and 
His Honor Mr Jubtiob CoLisr. 



L. BOTJILLABD^' 

E. Pastor ,- 
W. Newtou ,- 
H. Besto 



Of Counsel for Plaintiff. 
-Plaintiff's Attorney. 
-Of Counsel for Defendant. 
-Defendant's Attorney. 



24ith December 1868. 



This was au application made by the Plaint iff« 
for an order prohibitiDg the Defendant from using 
and executing a Writ of execution issued by the 
Begistrar of this Court, on the fourth Septem- 
ber 1868, and setting the said Writ aside as null 
and void. 

The Writ was issued for the sum of ;$!d83,67o. 
with interest from 8th May 1862. 

The Plaintiff, now a Widow, but at the time 
the wife of the late Eugène Bérichon, had sued 
Charles Bolgerd and his late wife, whose heiress the 
present Defendant is, to obtain Judgment for 
certain sums alleged to be due to her, as interest 
and costs and tees by ber disbursed.» Upon 
the Defendant's plea the matter had been refer- 
red, on the 2éth March 1866, to the Master, to 
compute accounts betwen parties and report to 
the Court. On dist October 1864, the Master, 
after hearing the report of Mr. E. Hervey, ac- 
countant, confirmed the same and found that the 
Plaintiffs were indebted to Defendants in the sum 
of ^883,67c. value of May 8th 1862. 

This report was subsequeotly brought up before 
the Court, and tlie Court, on the 23rd February 
1865, confirmed the Master^s Report, not absolu- 
tely, but in these terms : 

** Tt is considered by the Court, here, that the 
'' Master's Beport,in this cause, be confirmed, and 
*' that the Plaintiff's action be dismissed ; and 
'' further that theDefendants, do recover, against 
''the said Plaintiffs, the sum of £94.7.11 for 
'* their costs of defence, such costs to be paid to 
** Mr. Victor Boullé, their Attorney, who affirms 
*' that he has made the outlay." 

The Court dismissed the Plaintiff's action then, 
but gave no Judgment to the effect that Defen- 
dants^hould recover any thing beyond the costs. 

In fact the Court could not have decided that 
the Defendants should recover any thing beyond 
their costs, for the Defendants had brought no 
cross action, had asked nothing in their plea,sup- 
poeing they had power to do so, to the effect that 
they should reoeire instead of paying. 



When the Master had reported that the eom* 
putation of accounts left a balance in favor of 
Defendant, «the Master stopped there, and veiy 
properly he did not even dismiss the action ; that 
was no part of his business ; he had to report oa 
accdUni», he did so, and the Court, upon sach re- 
port and the pleading, dismissed the action and 
specially gave coats against Plaintlffis. 

Not one word was said in the Judgment about 
the Defendants recovering, in the action then 
pending, a sum of ^83,67c ; this coold hardlv 
have been done ; as we have already ezplained, 
it would have been uUra petUum. 

The Defendants felt this so well, that altbo* it 
is usual that one Writ should issue for prineipti 
sum, interest and costs, and not several Wiih, 
the Plaintiffs Bérichon and wife paid to Mr 
Boullé. as by the Judgment ordered, the amount 
of his costs. 

It does not appear that any further claim ma 
made by Bolgerd and wife. 

The present Defendant on the strength, evi- 
dently, of the wording of the Master's fiepoit, 
which is. after all, nothing but the enunciation of 
the balance found upon computation of accounta, 
applied for a Writ of execution for that lam of 
^383.67 c 

But there is no Judgment, and we think there 
could be no Judgment in virtue of which thit 
sum was recovered. In order that the sum shoold 
be recovered, there must have been either some 
cross action or some application in some legpl 
shape for the recovery of that sum ; there is 
none. The Plaintiffs originally claimed interett, 
fees and costs ; they were found, by the Master, 
to be dehtors, not creditors, upon the action then 
broaght ; their action was dismissed and thej 
had to pay the costs. We are clearly of opinion 
that because the Master's report was complete 
and that report was confirmed, the report per h 
never could introduce a cross action where there 
was none. 

It no where appe&rs that parties consented 
to have a cross action from Defendants, engraft- 
ed upon or joined to the Plaintiff's action. It no 
where appears that parties consented that should 
the computation of accents find a balance for 
Defendants, Judgment should be applied for, 
without formal legal process, for that balance. 
When we look at the Plaintiff's original plaint, 
which was brought to recover not a principal 
debt, but interest and fees disbursed, we cin 
hardly conceive that such a consent could have 
been given ; certainly we cannot presume that it 
was ; there is not an atom of proof that it waif, 
and the Judgment of the Court affirming 
the report, not stopping there, but especially 
deciding upon the main issues of the case, muet 
be construed according to the tenor of its decree, 
which is in conformity with the issues ; and that 
decree dismisses the Plaintiff's action, finds them 
in costs, but allows to the Defendants no prinei* 
pal sum. 

The Writ thereof for the sum of $3B^ 67 c 
ought not to have issued, and it is set aside, with 
costs. 
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SVFBEIIE COURT. 



ApPBL A.V COHBBU. PbITS DE Sa MaJXSTÉ, — 
COMPÉTXNCB, — HiBITIEBS. 

Lea parties qui veulent/aire appel au Conseil Privée 
€ptM Jugement de la Cbur Supréme^doivent proU' 
ver que le montant de la somme qu'ils réclament 
est d*au m>oins £1^000. 

8i celui qui fait appel est héritier de Vune des par^ 
■Hee en comse, U doit également prouver que sa 
part dans la créance en litige est d^au moins 
je 1,000. 



JCppsal to THE Peitt Couwcil of Hbb Ma- 
jesty, — JUBISDICTIpN, — HeIBS. 

Xhe Petitioners for leave to appeal to the Privy 
Council from a Judgment of the Supreme Courts 
must prove that the claim adjudicated upon is at 
least of a value of £1,000. 

Where such Petitioner is heir to one of the parties 
to the suit y he must also prove tliat his share in 
the claim sued for^ is of at leastj£f\fiQO. 



BOGEB jlsd akotheb,-- Appellants, 

versus 

m 

THE CEYLON COMPANY LIMITED aot 

OTHERS, — ^Respondents. 



Before : 

His Honor the Chief Judge and 
His Honor Mr. Justice Bestel. 



£. Fellebeau,- 
J. Meroisb, 
A. Leoall, 

E. DUVITIBE. 



-Of Counsel for Appellants. 
-Appellants' Attorney."^ 
-Of Counsel for Bespondents. 
*Bespondents' Attomej. 



24th December 1868. 



This was an application for leave to appeal to 
the QuEEK in Council, against the Judgment 
pronounced by the Court, on the 27th October 
last. 

A. Leoall, for The Ceylon Company^ Limited, 
objected ; the parties on the other side were col- 
located under the first " Ordre," not separately 
and individually, but '' en masse/' and that for 
the sum of J^6, 198.68. There were six parties in- 
terested in that amount, and supposing each had 
a right to an equal share, that would give an 
amount of only something above ^1,000 or £200, 
Sax within the statutory amount necessary for an 
appeal to the Privy Council, vizt : £1,000. Be- 
sides, the present Petitioners are only two in 
number out of the six, the other parties, original- 
ly interested, have been left out in the present 
application. (Beads the terms of collocation in 
the first " Ordre.") 



There is no evidence of what the interest of 

Sarties really was under the alleged succession of 
ean Baptiste Boger, said to have been the fafber 
of the Petitioner Nemours Boger,and tO have left 
a Will under which he and the other Petitioner 
are said to be two of the universal legatees. No 
copy of the Will was ever produced. 

The Appellants must shew the statutory value 
before they can be allowed to enter an appeal. 

E. Pellebeau : We did not produce the do- 
cuments upon which we grounded our claim, as 
our position was admitted and accepted by the 
other parties, and we were actually collocated 
under the first Order for ^6,198.68. Under the 
second " Ordre," we increased our demand to 
;S»10,046, and it is with reference to it that we 
wish to appeal. We are all universal legatees, 
but each of my two clients is above $5,000, the 
statutory amount. They are only two in number, 
and the amount of our claim is above £2,000. 

THE COUBT. 

We are always ready to open the way to an 
appeal when the Petitioners can fairly shew that 
they are within the class of persons to whom the 
right of an appeal has been accorded by law. But, 
in the present caae, there is nothing to satisfy us 
that any of the Petitioners has a claim at stake 
of the statutory valoe or above the value or 
amount of £1000. The Will under which they 
say they are universal legatees has not been pro- 
duced. We know nothing even of its existence 
far less of the interest which any of the Petition- 
ers may have in it. It is said that their position 
was accepted and their interest admitted, as they 
were collocated under the first '' Ordre." But 
that collocation was only for the sum of ^6,198. 
48c. and in favor of the following persons, viz , 
Augustine Constante, acting in her own name, as 
assignee of Victor Boger, and entitled to claim 
part and portion of the succession of the late 
Laurencine Boger, her daughter, and also as 
guardian of Joséphine Boger and Eugène Boger ; 
and to Nemours Koger, in part payment of their 
claims " (&a. That is to say that 5 of 6 persons 
were collocated or ranked for the above amount ; 
in what proportion does not appear. ' If we could 
assume that they were entitled to equal shares, 
the amount due to each would be far within the 
appealable standard. 

Now, if we are to hold that the two penons 
who pptitiou for leave to appeal here, viz : 
Nemours Boger and Augustine Constante, do 
so not only for themselvea but for all the 
others and that they have put in a freeh and 
joint claim for upwards of «^10,046 at the 2nd 
" Ordre," their case, for leave to appeal, cannot 
be said to be improved, for we know nothing of 
their individual rights or interests. We have no 
évidence of the nature and origin of their claims ; 
nothing to shew that those claims ever existed, 
or if they did exist, nothing to shew that any 
one of the number had a claim above the amount 
or value or of the value of £1000 sterling, with- 
out which no one is, ordinarily, entitled to appeal 
to Her Majesty in Council. 

The application must» therefore, be refosed, 
with costs. 
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BAIL CeUBT. 



C01CP]^X1ICB DES GOITBS BB DI8TXIOT XIT KA.- 

xtàsE CBncarxLLB, — Diniioir de la caitbe» 
— Appel d'rir Juobmbht de Maoistsat de 

DlBTBlOT. 

"Une offeiue commise avec des eWeamtances aggro* 
vantes qui la rendent justiciable de la Oour d^As» 
sises ne peut être divisée de façon à donner Ueu 
à plusiettrs causes crimineUes qui seraient de la 
compétence de la Oowr de District, 

JUBISDICTION OF DlBTBICT MaGIBTBATE OT CEI- 
MUTAL MATTEE8, — DlTISIOlT OP OPPEKCE» — 

Appeal pbom a comncTioK op Dibtbict Ma- 

OISTBATE. 

An offence committed with divers aggravating cir* 
cumstances which places it beyond the jurisdiction 
of the District Oourt dannot be split so a^ to give 
rise to divers Criminal Information cognisable by 
the District Magistrate and to as many convic- 
tions thereon. 



DOOBGHEN Aim Obb.,— Appellants, 



versus 



THE QUEEN,— Sespondent. 



Before : 
His Honor Mr. Justice Colik. 



F. L. Chastellieb, — Of Counsel for Appellants. 

li. Despebles. — ^Appellants' Attorney. 

L. Boitillabd, — Oi Counsel for Eespon- 

dent. 
J, BoFCHET, — ^Respondent's Attorney. 



^Ath December 1868. 

The Appellants, convicted before the District 
Magistrate of Grand Fort, upon two criminal In. 
formations lodged against them and sentenced 
npon the first to twelve months imprisonment, 
and again upon the second to ninety days impri- 
Bonment and a fine of £25, have appealed to this 
.Court. The main ground of their appeal is that 
the subject matter for which they were tried was 
one beyond the jurisdiction of the Magistrate. 

The answer was, on behalf of the Cbowiit, that 
the Magistrate had Jurisdiction, but that, at any 
rate, the Cbowit was ready to give up one of the 
convictions and stand upon the first alone. 

It appears that, in thia case, there was really 
bnt one offence, larceny with aggravating circum- 
stances, larcenj with violence, and the perpetra- 
tion of the offence by iodividuals who were more 
tiian 2 in number. 

' Now, Art. 805 of the Penal Code enacts that 
the punishment of transportation, of hard labour, 



or of réclusion, shall be applied to any penoa 
convicted of larceny attended by any one of ths 
following circamBtances : 

1. If the offender, being armed with an oUbb- 
Bive weapon or with any instrument whatever, 
have committed the larceny, or asBaultedtoj 
person with intent to rob him. 

« 

2ndly. If the larceny have been committed, or 
if the assault upon any person, with intent to 
rob him, have been made, by two or more indivi- 
duaLs. 

6dly. If, at the time of the larceny being con- 
mitted, or immediately before or after the same, 
the offender have beaten or struck any person, or 
used any violence whatever towards such persoi. 

4thly. If the larceny be committed in a dwell* 
ing-house, and if the offender have, bj saf 
menace, put in bodily fear any person being is 
such house. 

Sthly. If the larceny have been committed 
upon any person on a public road. 

ThiB particular offence is beyond the Jonsdic- 
tion of the District Magistrate : first, becaoae it 
is specially excluded from such Jurisdiction: 
2ndiy because, the minimum term of imprison- 
ment when there is hard labour or redanon, 
being two years, and the Magistrate having no 
power to pass a sentence carrying more than 1 
year imprisonment, he has no power to apply an 
article of the Penal Code which must carry mon 
than 1 year imprisonment unless such article 
cçntains an alternative provision which leavee it 
within his Jurisdiction. 

The Ordinance No. 2 of 1857 which confen 
npon the Judges of the Court ot Assisee the 
power to reduce the terms of imprisonment en- 
acted by the Penal Code, does not extend tp 
District Magistrates. 

But it seems that altho' the offence was one 
which came under Art. 305, it has been split : 
one information being laid for simple larceny, 
another for the aggravating circumstance of 
wounds and blows. 

Now, it is perfectly plain that if an loformatioa 
be laid for larceny with one or more of the ig- 
gravating circumstances included in Art. SOSt 
and the District Magistrate inquires into the 
case, previous to commitment, finds that the 
simple larceny is made out, the aggravating cir- 
cumstances not made out, he may reduce the 
case to one simple larceny, ignoring the dream* 
stances which, if found by him, would lead to a 
commitment of the accused to take hie trial it 
the Assizes. 

But what he csnnot legallY do, or rather whit 
the Inspector of Police who layB the InfonnatioB 
cannot legally do, it is to split the case into sefS- 
ral cases, two or more, bo that altho' the Distnot 
Court would have no Jurisdiction upon the 
whole, constituting one single offence, he woud 
have Jurisdiction upon each of the sections of «0 
main offence. Either this case was one of larceny 
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hj two or more imdividnala and with violence, 
or it was not. 

If it was.tbe prisoners shoald^as it appears that 
a j9rtma/aa6 case was made out against them, 
have been committed to take their trial at the 
Aasizes. If it was not, what was it P and what 
is the meaning of an Information for the larceny ? 
another for the violence ? both so clearly for the 
flame offence^ that not only are the cases combi« 
ned, but the evidence is exactly the same on 
both the Informations before me ; the parties the 
Ban»e ; the place the same ; the day the same. 

Where could we stop, if, upon such a plea as 
this, an offence were allowed to be cut up and 
divided so as to form a foundation for as many 
luformations, and possibly as many convictions 
aa there are circumstances connected with it. 

Before the Court of Assises, the same offence 
is sometimes laid in the same Criminal loforma- 
mation in different way?, but it is avowedly the 
same offence, the same Criminal Information ; 
and if for the same offence thus laid differently- 
sentence is since the time of Begina v. (yConnel 
if Ors. entered upon each count separately, the 
divers sentences entered upon the different counts 
laid for one and the same offence are undergone 
■imultaDeously. That is not at all what has 
been done. 

Take the offence in its true force ; the Magis- 
trate had absolutely no Jurisdiction. Are the ag- 
sravating circumstances ignored so as to give 
him Jurisdiction by reducing the aggravated char- 
ge to a simpler one ? nothing of the kind. In 
the offence, merely laid in different ways, but re- 
maining really the same offence charged in the 
same Information, nothing of the kind. 

The offence is split into two offences, 'prima 
fcboie^ quite unconnected ; upon each the Magis- 
trate gives a separate Judgment upon each he 
would have Jurisdiction if this were plainly and 
truly different offences, and the result is that the 
convictions for one offence is, practically and by 
such division, carried beyond the terms and limits 
allowed by law to the District Magistrate. It 
was proposed by Mr. L. RoriLLAnD who appear- 
ed for the Ceown to waive one of the 2 convic- 
tions. I do not think it just to accede to a pro- 
posal which, besides leading me in doubt which 
of the two convictions I should allow to be waiv- 
ed, would have for its effect nothing short of 
this, looseness of practice below, ending in a com- 
promise above , the assumption by a side wind 
of Jurisdiction where there is no Jurisdiction. 
The powers ot the District Courts are, in Crimi- 
nal matters, certainly very great ; the Supreme 
Court may not reverse a conviction except v^hen 
the law has been violated ; and the practical re- 
sult is this, that upon a point of law an offender 
clearly guilty may escape, but altho* very great 
doubts might arise as to the real guilt ot an ac- 
cused, the Judge, on appeal, must dismiss the 
4ippeal if no suCBcient obligation in law is found 
out of the Record. 

Here, it is much more than a technical objec- 
tion, it is a point which strikefl me, as it does the 
other Judges of this Court, as one of great im- 
portance and wUch must not be tolerated. If 



m 

some offences now requiring,incaseof conviction, 
sentences which it is beyond the power of ^he 
District Court to inflict one, onences ^which, 
however, should occasionally be tried before the 
District Court, nothing can be easier than to ex- 
tend, by the operation of a short Ordinance to 
the District Courts, the powers conferred to 
the Court of Assizes by Ordinance No. 2, of 
1857 ; but as the law stands, these powers do not 
exist ; the limits of Jurisdiction are well traced 
and there is danger in allowing them to be in- 
vaded indirectly when they may not be directly 
overstepped. 

The appeals are allowed, and the convictions 
quashed. 



BAIL CODBT. 



BnxsT A OBDSE, — Endos, — Cessioît, — Appel 
D'lm Jugement de Magistbat de Dibtbiot. 

Le billet à ordre petU-être cédé par tut acte régulier 
de cession a/uesi bien que par voie d^ endossement^ 
et, dans les deux cas, le créancier rCe^i pas tewu 
de signaler le trornsport au débiteur pour être saisi 
de la créance, comme V exige, en matière civile, 
VArt. 1690 d/u Code. 



Fbomissoby note, — ^Endobsemekt, — ^Tbanbfbb, 
^-Appbal pboh Judohent of Dibtbiot Ma- 
oistbate. 

A Promissory note is iranrferàble by mean of a 
regular deed of transfer as well as by way of 
endœ-sement ; in both cases, the holder of the Bill 
is nofto notify such transfer to the debtors there^ 
of in order to be fully vested with the property 
of such claim, as prescribed, in civil matters, by 
Art. 1690 of the Code, 



BANDALLT,— Appellant 

versus 
EANGOON,— Eespbndent. 

Before: 
The Honorable N. Or. Bbstel. 



B. Lapbxbe, —Of Counsel for Appellant. 
J. Halais, —Appellant's Attorney. 
W. Newtoh, — Of Counsel for Bespondent. 
E, Sauzibb, — Eespondent's Attorney. 

MA Deember 1868. 

BangooD, the assignee of an Indian female 
Anghonee, by the notarial transfer hereunder 
mentioned, claimed, from the Appellant, the sum 
assigned to him by the said Anghonee, via: 
;S112«50 being the amount of a Promissory note 
. described as a " Billet à Ordre " by the notarial 
act of transfer of the 17th July 1868, notified to 
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the Appellant by the Bespondent, on the 14th 
AilguBt following. 

The demand was met in the Distriot Court : 
lo. by a denial of the debt , 2o. by a plea of pay- 
ment;, if not total, at least partial. 

The grounds of appeal : lo. Judgment bad in 
law« how, why and wherefore is not seated, ex- 
cept it be, as alleged, in the 2nd ground, because 
the Judgment is contrary to the documentary 
evidence tendered in the District Court. 

Now what is the documentary evidence re- 
ferred to ? A notarial act before Joliivet and 
bis fellow, of the 1st August 186S, purporting to 
be: lo. an acknowledgment by the said Anghonee 
of having received from the Appellant Bandally, 
before the said 1st of August, the sum of ;${32.50 
account of the above bill of $112.50 qualified in 
Jollivet*s act as a '^ Bon '* ; and 2o. of an ack- 
nowledgment by the Appellant: lo. of the loss 
by Anghonee of the said '* Bon/' and So. of his 
(the Appellant) remaining indebted to the said 
Anghonee in the sum of ;g80 being the balance of 
the said '* Bon " which he undertakes to pay to 
Anghonee in 8 several instalments of ;^10 per 
month. 

Hence it was argued, in the District Court, as 
well as on appeal, by E. Lapeyhb, that, if Judg- 
ment were to be given against the Appellant, it 
could only be for the unpaid balaoce of 880 ; and 
why ? because the assignment made to the Bes- 
pondent by an act before notary Durand, tho' 
of a prior date, had been notified to the Appel- 
lant, on the 14th August only, that is 28 daya 
after the transaction between Anghonee and the 
Appellant. In the meanwhile, that is on the 1st 
of August 1868, the Appellant had been called 
upon to pay Anghonee, his original creditor, to 
whom he paid ^30.50 and was allowed by her 8 
months to pay the balance of ,$80 in 8 several 
instalments of $\0 9l month. Had the assign- 
ment by Anghonee to Rangoon been brought to 
the notice of the Appellant, before the 1st of 
August, no such payment would have been made, 
and there would have been no need of such in- 
stalments and Bangoon the Respondent would 
have been entitled to and might have received 
the ^112.50, he now claimed. 

The late notice having been the cause of the 
payment and having brought on the instalments 
now complained of; the Respondent must blame 
himself for his own laches in not having sooner 
notified his assignment. He must, therefore, sub- 
mit to the provisions of Art. 1691 C. C, bear the 
loss of j^30.50 paid to his cessor and carry out 
his Judgment for the balance, en the manner set 
out in the agreement between parties of the Ist 
August. 

W. Nkwtok, for the Respondent, did not dis- 
pute the law of Civil assignment as laid down bj 
LapeyrOj except as to its applicability to the 
present case. He contended that the transmission 
of a bill might be made by an indorsation on the 
back of the bill, even after maturity, or by means 
of a separate act, Notarial or otherwise. In which 
case the separate act of transfer in its setting 
forth the requisites of an indorsement was do- 
thing more nor less than an indorsement attend- 



ed with the advantages attached bj the Commer- 
cial law to an indorsation ; that is that the sabi- 
eriber of the bill, thereby becomes, and without 
the necessity of notice to him, the debtor of tiie 
bearer thereof, and, as soch, not liable to anj of 
those exceptions which might be urged agumt 
his Aasignor the original holder, except, of eoone, 
in cases of fraud on his part which would render 
the exception personal to him, the bearer. Such 
was the doctrine to be gathered from the Judg- 
ments of the French Courts of Appeal and of the 
Court of Cassation, and amongst others from the 
case of Bowries v Malgowyre (Sis : dé Vol. 115) 
wherein we read : " Que l'article 136 C Com. 
dispose d'une manière générale et absolue, et 
n'établit aucune distinction entre les cas où Ton- 
dossement serait antérieur à l'échéance et oelm 
oil il serait postérieur ; qu'ainsi U propriété d*ifte 
lettre de change peut-être transmise par on «s- 
dossement postérieur à V échéance- Que le porteur 
d'une lettre de change ou d*an billet à ordre qui 
en est devenu propriétaire par un endoesemeat 
régulier est créancier direct du souscripteur de eel 
effet, et n'est passible que des exceptions qui lui 
Boni personnelles ; que ce principe qui tient à Tee* 
sence des lettres de change et billelt à ordre se 
pourrait recevoir exception relativement au por- 
teur, par endossement postérieur à l'échétnee, 
qu'en vertu d'une disposition de la loi, distinetion 
qui n'existe pas, que ce principe subsiste donc en 
foveur du tiers porteur dont il s'agit, sauf le eu 
de dol et de fraude et qui constituerait loi-même 
une exception qui serait personnelle à ce por- 
teur. Que d'ailleurs le seul fait de Téchéanoe ne 
prouve pas le paiement alors que l'effet est de^ 
meure entre les mains de celui au profit de qui 
il avait été souscrit et qu'il ne porte pas d'ae- 
quit. Que le souscripteur qui aurait payé, no- 
nobstant ces circonstances, devrait s'imputer il 
propre négligence et serait dans un cas analogie 
à celui préva par l'art. 148 du " Code de Coui- 
merce." (See note foot of Page 117, and tiie 
several J udgments therein referred to.) 

The advantages attached by law to indorsation 
are two fold : lo. of making uiesuhscr^er a direct 
debtor to the Indorsee^ and 2o. the non necessity 
of any notice to the drawer of the bill. The no- 
tice given in this case by the Bespondeot, of the 
assignment by Anghonee of the bill subscribed 
by the Appellant, was so much surplusage whid 
cannot affect the right of the iBespondent to 
claim the whole amount of the bill and the obli- 
gation of Appellant to meet his biH in its inte- 
grity. 

JUDGMENT. 

It being admitted, on argument, bv the Ap- 
pellant that the transmission of abiil(acom« 
mercial effect) may be effected after maturity 
whether by endorsement or by a separate act, it 
remains only for me, now, to consider whether 
the transmission in either way is to be attended 
with the like advantages, or, in other words, 
whether the trtinsmission of a commercial title 
by means of a transfer in accordance with the 
rule of the Civil law,relieves the assignee from the 
necessity of notifying to the drawer the assign* 
ment so made in order to prevent his paying tii0 
amount total or partial of the bill to the Assign- 
or, and whether, in default of notice, the drawer 
who shall ha?e paid any portion of his debt to 
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the original bearer of the bill, as in this case, 
can set up such partial payment in deduction of 
the amount of the bill p 



Db Yillbnkuye et Masse, Diotmi, du ConUm' 
Heuœ Gom, Yo. Endosat, page 823 § I. No. 2,notions 
générales, we read : '* Nous pensons contraire- 
" ment à l'opinion de M. Pabdessus, No. 343, 
'' que la cession ou le transfer d'une lettre de 
^' change ou billet à ordre pourrait également s'o- 
*' pérer dans la forme ordinaire des cessions de 
créance, par acte syuallagmatique bous s. p. ou 
devant Notaire ; seulement,dans ce cas,le trans- 
port ne jouirait pas du privilège de l'endosse- 
ment qui saisit le cessionaire aussi bien à l'é- 
gard du cédant, sans qu'il soit besoin de signi- 
" fications du tiré ou débiteur cédé. Du rostj 
ce transport une fois notifié produirait à l'égard 
*'^u tiré et des précédents endosseurs les mêmes 
" eifets qu'un endossement." 






(C 
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I have in vain looked for a text of law or some 
Judicial authority in support of the distinction 
made by those writers as to the result of the two 
modes of transmission -of a bill to order. I 
have been able to find but one authority ha- 
ving a near analogy to this case, but which is 
adverse to the view taken by those writers. It 
is a Judgment of the Court of Toulouse afBrmiog 
a Judgment of an inferior jurisdiction, for rea- 
sons set forth in that lower Courk,in these terms: 

** Considérant que s'il est vrai que le Sieur 
Oassain ait versé la somme portée au dit effet dans 
les mains à'EspiUàl, qu'il eu ait fait le rembour- 
sement à ce dernier, ainsi qu'il le prétend, cette 
circonstance ne saurait le soustraire à l'action de 
la dite Dame Espulal, attendu que le Sieur Cas- 
sain a dû savoir qu'il avait consenti un billet à 
ordre, et qu'un billet de celte nature n'est paya- 
ble qu'au porteur. 

" Que le dit Sieur Cassain invoque mal à pro- 
pos les A.rt. 1690 et suivant du Code de Com., 
attendu que ces dispositions ne sont nullement 
applicables à un billet à ordre qui, par cela qu'il 
est payable au porteur, n'a pas besoin d'une si- 
gnification de l'ordre pour saisir le créancier vis- 
à-vis du souscripteur." 

The title assigned, in this case, was a Com- 
mercial instrument, a bill to order. The fact of 
his having drawn a bill to order could not be 
ignored by the drawer, now Appellant, who must 
also have known that a bill to order was not to be 
paid but to the bearer thereof. The Appellant 
should, therefore, have abstained from paying his 
bill, or any part thereof, without insisting upon 
the production of his bill. 

This he has not done, but contented himself 
with a declaration on tbe part of Anghonee, the 
Assignor of Respondent, of the Bill having been 
losr, and thereupon paid a sum of S30.50c. on 
account, and obtained time from paying the ba- 
lance. 

In order to protect himself from paying the 



whole amount of his bill, the Appellant falls back 
on Art. 1691 C. C. which says : *^ Si avant que le 
cédant ou cessionnaire ait signifié le transport au 
débiteur, celui-ci avait payé le cédant, il sera Ta« 
lablement libéré." This Art. clearlv refers to the 
assignment of an ordinary Civil debt. 

But, in the matter before the Court, the as- 
signment is of a Commercial debt which must be 
ruled not by the general provisions of the Civil 
law but of those of the Commercial branch of the 
Civil law. " In tow juri generi per speciem do' 
" rogaiur,^' 

Art 36 says that : La propriété d'une lettre de 
change se transmet par la voie de l'endossement, 
and Art: 187 C. C. says that '^toutes les dis- 
positions relatives aux lettres de change, et con- 
cernant l'échéance, l'endossement &c. &c." If so 
there was no necessity for any notice to the Ap- 
pellant, and the tardy notice given of the assign- 
ment is so much surplusage which cannot affect 
the right ol the Brospondent to the whole amount 
of the Bill and the obligation of the appellant to 
pay the same. 

Db Villeneuyb and Massb {Endost. en gêné' 
raly notions générales Nos é &5 p. 323) say, No é : 
''En général, l'endossement suffît seul sans qu'il 
soit besoin d'aucune signification au débiteur 
pour saisir, à Vinstani même, le porteur, de la pro- 
priété de l'effet et pour lui transmettre tous les 
droits qui en résultent contre celui qui doit en 
payer le montant (ViKCEirs T. 2. p. 174). Lo- 
CBÉ sur l'art. 136 C. C. No. 5." Ainsi le porteur 
d'un effet, en vertu d'un endossement, n'est pas- 
sible d'aucune des exceptions de compensations ou 
autres que le débiteur eût pu opposer personnel- 
lement au porteur antérieur, le porteur actuel se 
trouvant le créancier direct du débiteur." 



Hence it follows that in this case of a bill to 
order, there was no necessity for notifying to 
the Appellant the transfer made to the Bespon- 
dent. The Appellant in paying the sum of 
$ 30,50 c. and undertaking to pay the balance in 
8 instalments of $ 10 per month without requi« 
ring the production ot the bill which he could 
not ignore having drawn, no more than he could 
ignore the fact that a bill to order was payable to 
none other than the bearer, is in a similar predi» 
cament as the man ** qui paie une lettre de chan- 
ge sur un 2e 3e ée etc., sans retirer celle sur la- 
quelle se trouve son acceptation, et qui n'opère 
point sa libération à l'égard du tiers porteur de 
son acceptation " (Art. 148. C. Com.) 

The immediate inference by assimilation to 
be drawn from the text of the Commercial law 
is that the Appellant is bound to pay the Bes- 
pondent the whole amount of his bill. 



The appeal is, therefore, dismissed with costs. 
Judgment of the District Magibtrate is accor* 
dingly affirmed. 
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AOTIPV sir VÀISMXST DX CEBTÀIMB TBJLTAUX 
D'nrSTALLATION ET SE KÉPXEATIOE PAITB A 
L'usons d'une FBOFBIBTB SUCBliBK. 



WOKK àJH) LABOB done OK ▲ SUGAB ESTATE FOB 
XITTmO UP AND BEFAIBrsrO THE 2CACHIKEBT. 



CAEBONEL, PIDDINGTON A COMPANY, 

Plaintiffs, 
versus 

P. BOUFFE,— Defendant. 



Before 

His Honor the Chief Judge, and 

His Honor N. G-. Bestel, Ist Puisne Judge. 



P. L. Chastellieb, — Of Counsel for Plaintiffs, 
E. Sauzieb, —Plaintiff's Attorney, 

E. J. Leclbzio,Juk,— Of Counsel for Defendant, 
A. CoLiK, — Attorney for Defendant. 



24ith December 1868. 

This was an action for work and labor done, and 
materials supplied to the Estate Alexandra the 
property of Defendant, at the latter*s request. 

The amount claimed is ^1036, being the ba- 
lance remaining due on the original sum of ;$[1886 
composed : lo Of the sum of $945 for work and 
labor done in July 1867 ; 2o Of the sum of S200 
for work and labor done in July 1867 ; 3o Or the 
sum of $24:1 for work and labor done and mate- 
rials supplied in June, August, September, Octo- 
ber and November 1867, minus the sum of $SÔO 
paid on account, and leaving the balance of 
^1,036 now claimed. 

^ The Defendant pleaded : 1st not indebted in 
manner and form. 

2ndly. Tender of the sum of $421.35 c. in full 
discharge, which was refused by the Plaintiffs. 
Thereupon issue was joined. 

Certain works had to be done to the machinery 
of the Defendant's sugar house, for which the 
Plaintiffs asked ^^1025, but which they finally 
undertook to make for ^1000. But owin^ to the 
non supply of 2 items worth $55, as noticed by 
St. Bomain, the Defendant's representative, the 
daim of ;{1000 was reduced to the sum of $945. 

By another Contract, the Plaintiffs undertook 
to set up a multitubular steam boiler for the far- 
ther sum of $200 on the express stipulated cou- 
.dition that such sum should be paid to them, only 



if the consumption of fuel did not exoeed tea 
** cordes " of wood from 1 o'clock A.X. to 8 o'dock 



».v. 



The third item consists of sundry repairs and 
supplies from 19th July to 12th November 1867, 
for which a sum oi $2é\ is claimed. 

The Defendant disputed the claim of ;$[ 200 for 
the putting up of the multitubular boiler, on the 
ground of its having consumed, within the time 
stated in the agreement between parties, a larger 
quantity of fuel than the one stipulated. 

He, therefore, maintained thai the amount 
claimed should be reduced by that sum of $2X10. 

Further two Cylinders only, instead of three, 
were turned, says the Defendant, which, at thé 
rate of $&0 per Cylinder, reduces the sum claim- 
ed for such turning to $100 instead $150, as char-* 
ged. 

Several other items and the prices charged 
were in like manner disputed, and the Defendiuit, 
also wished to set-off against the Plaintiff*» pre- 
sent demand the amount due by them to one 
Baudon. 

He, accordingly, argued that the account of 
Plaintiffs reduced as he contended it should be 
did not exceed the sum of ;$[438-d5 tendered by 
the Defendant in full satisfaction of his debt 

The Plaintiffs demurred to this and argued as 
follows :— 

Our original tender for the work to be done wis 
^1,025. This sum was reduced by common eon- 
sent to $i(M 

Adding for setting up the multitubu- 
lar boiler 200 

Plus for other works and repairs 241 

Giving a total of jj(l,4él 

From which if the amount found by 
St. Bomain be deducted $ 55 

If for the non-turning of one 
out of three Cylinders fifty 
dollars be deducted CO 

If the costs for setting up the 
boiler be deducted 200 

And the amount received in 

5 art payment be likewise de- 
ucted 850 

• 056 




the balance in favor of Phiintifb will be seveo 
hundred and eighty six dollars, and not the one 
tendered by the Defendant. 

JUDGMENT. 

We have, here, to deal with a mere matter of 
figures and to ascertain the real sum due to the 
Plaintiffs for the work done and supplies made 
by them to Defendants' Estate. 

The Plaintiffs did not hesitate to submit to Tft« 
rious reductions suggested to them, whereby tbs 
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balance remainmg due and which they are enti- 
tled to recover, amounts to £786. 

The Defendants wish, farther to reduce this 
amount, appears tous unreasonable. We have no 
evidence of the existence of any surcharge in the 
price of the articles supplied or repaired or of the 
new supply of other articles than those referred 
to by St Komain, the manager of Alexandra es- 



tate and we cannot recognise in the Defendant 
the right of setting up a sum due by the Plaintiffs 
to Baudon, a complete stranser to this transac- 
tion, in comi>enBation of his the Defendants' debt 
to thePlaintifb. 

We, therefore, find and order Judgment to be 
signed for Plaintiffs, for the sum of $7S0, with 
cost. 



ALPHUBmCAL M OF UTM 



Accomodation Bills • . 
Accounts •••••• 

Agbnt and Principal • • 



Do. do. • • 

Do. do. • • 

Do. do. 

Appeal •••••• 

Do. 

Do. 

Do. •••... 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Abbitbator •••«•! 

Abranobmbnt 

Attachhbnt of Monies. 

Do. do. • • 
Attobnbt 



(SeeBUU) 

Settlement thereof,— Writ of Execution,— ^ross ActioDi — 

Report of the Master « ••••.. 

Quasi Delictus, — ^Trespass, — General Board of Healths- 
Poor Belief Committee, — Inspector of Nuisances^—- 

Damages , 

''Gens de Service,*' — Pledge, — Stipendiary Magistrate,— 
Master and Servants •••••• •••••• 

Sale of Goods ' o«»«.> ....•• 

Mortgage,— -Cost^s,— Appeal from a Judgment of the Master 
To the Privy Council of Her Majesty, — Jurisdiction,— Heirs 

From a Judgment of the Master, — Delays 

Do. do. Mortgage, — Costs, — Principal and 

Agent .••••• •••••• 

Do* do. " Folle Enchère,"— Sale by Forcible 

Ejectment,— -Warrant for payment. 
From a Judgment of District Court, — Art. 2244 of the Code 

Napoléon, — Prescription of 80 years. 
Interruption thereof, — Plaint before 
a District Court . ..•••• 

Pledge, — Gage, —Interests, — Costs 
Deposit, — " Dépôt Nécessaire,'* — 
Responsibility of Inn-Keepers » , •» 
Sale of moveable property, — Breach 
of Contract concerning delivery,— 
Cancellation of sale •••••• 

Promissory Note, — Endorsement, — 

Transfer , •..••• 

From a Conviction of District Magistrate, — Record,- 

Evidence , , 

Do. do. Jurisdiction of District Magistrate 

in criminal matters,— Division of 
offeuce ....•• •••••• 

Third arbitrators, — Homologation of the decisions of 
.the arbitrators, — Contestations between partners, • • • •« 

Under the control of the Court, — Cessio Bonorum 

Provisiooal valuation of unliquidated claims 

Public servant, — Notice thereof •••#•• 

Partition, — Subguardian 



Do. 
Do. 

Do. 



Do. 



do. 
do. 

do. 



do. 



IHigts 



91 



IS 

19 
48 
5S 
93 
28 

58 

88 



•%. ••• 



6T 
69 

51 



63 

t9 

94 

T4 
80 



IT 



BAITKBirPTCT •••••« 

Do. 

Do. 

Do. ...... 

Do. ...'•.. 

Do. 

Do. 

Bills ••••#. 

Do. ...... 

Books •••••• 

Breach 

Broker •••••• 

Cancellation 

Do. ...... 

Do. 

"o* . • • • • • 

Cessio Bonorx7m ..•••• 

Do. do. • 

Do. do. ••••.. 

Do. do é 

Chief Overseer ..••.« 

Contracts 

Costs ••••.. 

Do. 

Do. 

Do. 

Do. ...... 

Cross Action •••••• 

Crown Land •••••• 

Curator 

Damages 

Do. ...... 

Deposit ••«••• 

Division 

DivoRoa #••#•• 

Do. 

Do. ..•••• 



Proof of debt, — Jarisdiction, — ^Nullity of fiat •••••• 

Books kept in the Tamul language, — Certificate ••.••• 

Cessio Bonorum» — Sworn Broker « 

Trader 

Books, — Accommodation Bills^-^-Undue Preference ...... 

Privilege, — Costs, — Master and Servants^^Laborers and 
Workmen ...... ••••.. 

Certificate,— Accommodation Bills •••••• 

(Accommodation), — Undue preference,*— Books •••... 
Do. Bankruptcy, — Certificate 

Kept in the Tamul language, — Certificate, — ^Bankruptcy. . 

Of Contract concerning delivery, — Cancellation of sale of 
moveable property, — Appeal from a judgment of Dis- 
trict Magistrate .... , ••••• 

(See Sworn Brokers) .... ♦ -••••• 



c? 



Of sale of an immoveable property, — Third holders,— Costs 

Of lease, — Instalments .. ...... ...... 

Do. Partial destruction of the immoveable property 
leased , ...••. 

Of sale,— Appeal from a Judgment of District Magistrates- 
Sale of moveable property, — Breach of contract con- 
cerning delivery .•• , •••••« ••••.. 

Undue preference. — Judicial mortgage . , , , 

Sworn Broker, — Bankruptcy ....•• 

Monthly payments •••••• 

Arrangement under the control of the Court ••••.. 

Master and Servants,— Salary, — Privilege,— Manager .... 

Interpretation thereof, — Fire Insurance. . 

Third holders^ — Cancellation of sale of an immoveable pro- 
perty •••... ••••*. •••••• 

Appeal from a Judgment of the Master, — Mortgage,*— Frin- 
• cipal and Agent • •••..• 

Masters and Servants, — Bankruptcy, — Privilege,— Labo- 
rers, — ^Workmen. , .. 

Appeal from a Judgment of District Magistrate,— Pledgee- 
Gage, — Interests •• •••••« ••.... 

Last Will and Testament,— Nullity 

Writ of Execution, — Settlement of accounts, — Report of the 
Master ..... ••••.. 

Lease thereof, — Temporary jouissance, — ^Possession .••••• 

Of Vacant Estates 



Ffefli 

7 
9 

n 

S4 

86 

SI 
66 
96 



9 



6S 



8 
17 



68 
87 



• • • • . « 



69 
80 
41 
40 

6 

St 

81 

60 

W 

91 

85 

1 



News Papers,— Libel. ... 

Quasi Delictus, — General Bord of Health,— Poor Belief 

Gommittee, — Inspector of Nuisances,— Principal and 

Agent,— Trespass .. •..*•• 

" Dépôt nécessaire," — Besponsibility of Inn^Keepers,— 

Appeal from a Judgment of District Court 

Of Offence, — Appeal from a Conviction of District Magis> 

trate ...... ••••.• 

Action dismissed ...... ••...• ••««•• 

Sœvitia and injures, — Dismissal ...... 

For abandonment and outrages 



18 
61 
94 



. .. • • • 



• «•«.. 



81 
90 



Ill 



ElCANCIPATED MiKOB 

Endobsembkt • • • 



• • 



Evidence 
Do. 
Do. 



• • • • % 

• •• • t • 



Succession under benefit of Inventory, — Prescription 

Transfer^ — Appeal from a Judgment of District Magistrate 

Promissory Note. «. • •••••• 

Oral Proofj^Fraud .... ..••.. 

Do. Do. Authentic deed •••••• 

Record, — Appeal from Conviction of District Magistrate. . 



86 

94 
10 
18 



Fiat 

,FiRE Insuramcb 
Folle Enchère 

Fraud 
Do. 



•••••• 



Of Bankruptcy,— Nullity thereof, — Proof of debt, — Juris- 
diction •••••• %••••* •••••• 

Interpretation of Contracts •••••• 

Sale by Forcible Ejectment, — Warrant for payment,— Ap- 
peal fiom a Judgment of the Master •••••• 

Oral Proof,— Evidence .••«•. 

Do. Do. Notarial deed 



7 
40 

88 
10 
IS 



Gaoe 



Gen. fioABD OF Health 



Gens de Service 



Pledge, — ^Interests, — Costs, — Appeal from a Judgment of 

District Magistrate *#..•• •••••• 60 

Poor Relief Committee,— Inspector of Nuisances,— Princi- 

pdl and Agent,'— Trespass,— Quasi Delictus !••••• IS 

(See Master and Servants) •••••• •••••• 



/ 



IIeies •••••• Jurisdiction, — Appeal to the Privy Council of Her Majesty ^3 

Homologation ...... Of the decision of the Arbitrators, — Contestations between 

partners, — Arbitrators, — Third Aibitrators •••••• 74 



Incidental 



Inn Keepers 
Inspectors 



Intekests 
Interpretation 



• • • » t • 



Application to a sale by levy C. 0. 1257 C. of C. P. 812,— 
Sale by levy, — Notice previous to levy, — Tender of 
money , ••.r«# 

Their responsibility, — Deposit,— Dépôt nécessaire 

Of Nuisances, — Principal and Agents, — Dameges, — Quasi 
Delictus, — Trespass, — General Board of Health, — 
Poor Relief Committee ...... •••••• 

Costs, — Appeal from a Judgment of District Magistrate, — 
Pledge, — Gage ••.... 

Of Contract, — Fire Insurance ,.*... 



86 
61 



IS 

60 
40 



Joint Debtors .••.•• 
Jouissance •••••• 

Judicial Mortgage. • • . 

Jurisdiction •••«•• 

Do. 



Do. 



. • • • • 



Seizure of Immoveable Property, — Original Debtor,— Third 

Holder,— Partial nullity of the seizure 

(Temporary), — Possession, — Lease of Crown Land — ** Pas 
Géométiiques," ••.. •••••• ••••«• 

Cessio Bonorum,— Undue Preference .... •••••• 

Of the Bankruptcy Court,— Nullity of Fiat,— Proof of debt 

Heirs, — Appeal to the Privy Council of Her Majesty • . • • 

Of District Magistrate in Criminal matters, — Division of 

Offence, — Appeal from a Conviction of District Magis* 

trate •••••• •••#•• .r...» 



8S 

85 

J7 

7 

98 



94 



IV 



Do. 


•••■•• 


Laborbbb 
Last Will 
Lbasb 
Do. 




Do. 
Do. 


. . • •• . 


Do. 
Libbl 

LiCITATION 

Limitation 


• •• • ■ • 



Done and Work^-^Plea of unskilful workmansliip 

Done and Work on a Sugar Estate for fitting up and re- 
pairing the machinery •«.••• •••••• 

(See Master and Servant) • •••••• 

And Test amenta — ^Nullity, — Costs ....•• 

Cancellation thereof, — ^Instalments • 

Partial destruction of the Immoveable property leased^— 
Cancellation of lease •• •••••• •••••• 

Renewal thereof,— Tacite Reconduction. . 

Of Crown Land^ — '' Pas Géométriques '%— Temporary Jou- 
issance^ — Possession 

Transcription, — Mortgage Creditors, 

News Papers, — Damages 

Procedure 

(See Prescription) •••«.. 



• • • • • 



•••••• 



Him 



M 

72 
8 

n 



15 



t 

48' 



• •• • • 



JS-'^ 



Manaobr 
Mastbb 




Do. 


• ••••• 


Do. 


>••<** 


Do. 




Minor 


• ••••• 


MOBTGAOB 




Do. 
Do. 


• ••••• 



Chief overseer, — Salary, — Privilège, — ^Master and Servants 
And Servants^ — Stipendiary Magistrate, — Principal and 

Agent, — ^' Gens de Service,'*— Privilege ••••.. 

And Servants, — ^Laborers aud Workmen,*— Bankruptcy^— 

Privilege, — Costs ^ ^ ••••.. •••••• 

And Servants, — Salary, — Privilege^ — Manager^— >Chief 

Overseer •••••• •••••• •••••• 

Report of, — Settlement of Accounts,— Cross Action^ — ^Writ 

ofEzecution •••••• •••••• •••••• 

(Emancipated), — Prescription, — Succession under benefit of 

inventory • 

Costs^— 'Appeal from a Judgment of the Master^— Principal 

and Agent •••••• •••••• 

Creditors, — ^Lease,— -Transcription ..•••• •••••• 

(Judicial)^*— Undue Preference,— Cessio Bonorum 



4S 
19 
SI 
4i 

91 

86 



•••••• 



«7 



Kbwsfapbbs 
Notarial dbbd 

NOTICB 



Libel,-- Damaees ••••••* •••••• 

Fraud^— Oral Proof st»«*« 

Previous to levy, — ^Tender of money, — ^Application Inci- 
dental to a sale by levy 



I 

IS 

86 



Oral Proov 

Do. < 

Original Dbbtor, 

Otbrsbbr 



•••§•• 



Evidence, — Fraud •••••• 

Notarial deed, — Fraud •••••• • 

Third Holder, — Joint debtors^— Seisure of Immoveable Pro- 

perty, — Partial nullity of the seizure 

(See Master and Servants) 



•••••• 



10 

If 

8t 




Faktul 
D . 



IT 



Destruction of the ImmoTeable Property Iea8ed,>-C«ncellf 
tionofLease • 

Nullity of the aeizure,— "Seizure of Immoyeab^e Property,— 

Original debtor, — ^Third Holder^ — Joint debtors. ..... ^ 



Partition •••€•• Subguardian, — ^Attorney •••••• O 

Pabtnbbship ••«••• Contestation betvr een partners^ — Arbitrator^ — ^Third Arbi- 
trators, — Homologation of the decision of the Arbitra- 
tors •••••• •••••• 74 

Pas GtouÊrCBiQVM » • • « (8ee Crown Land) ...••• 

Plbdob •••#•• Oage, — Interests, — Costs, — Appeal from a Judgment of 

District Magistrate •••••• 60 

Poor Bblibf Cohhittxe Inspectors of Nuisances,— Damages, — Principal and Agent 

Quasi Delictus, ^Trespass,— 'General Board of Health 18 
PoBSBSSiOK •••••• Lease of Crown Land,— Pas Géométriques-,— Temporary 

Jouissance •••••• •••••• •••••• S5 

Prbscsiptiov •••••• Of SO years^— Interruption thereof^n-Plaint before a District 

Court,— Appeal from a Judgment of District Court, • . 57 
Do. ••#•••• • Emancipated nunor, — Succession under benefit of Inventory 86 

Pbihcifal •••••• And Agent,«*-Quasi Delictus, — Trespass, — General Board 

. • . of Health,— Poor Relief Committee,—- 

Inspectors of Nuisances, — ^Damages •• 18 
Do. ••«#•• Do. Gens de Service,-- Privilege, — Master and 

Servants,— Stipendiary Magistrate . . . • 19 

Do. •••••• Do. Sale of Goods 48 

Do. ••#••« Do. Mortgage, — Costs, — Appeal from a Judgment 

of the Master •••••• .••••• 58 

Pbivilboe •••••€ Master and Servants, — Gens de Service, — ^Stipendiary Ma- 

gistrate,— Principal and Agent, • 19 
Do. «••••• Do. Do. Laborers and Workmen^ — Baiâ^rupt- 

cy, — Costs .... •••.•• SI 

Do. •#•••• Do. Do. Manager, — Chief Overseer,- Salary, • 4t 

Pbocbdubb ••••«• Licitation > •••••• 48 

PbomissobyNotbs ••«•«• Endorsement,— Transfer, — Appeal from a Judgment of 

District Magistrate. • •••••. •••••• 95 

Pboof of Dbbt •••••• Jurisdiction, — ^Nullity of Fiat, — ^Bankruptcy •••••• 7 

Public Sbbvaitt •••••• Attachment of Monies, ^Notice thereof • • •••«.. 65 

OuAsi DELTcnrs ••ttt» Trespass, — General Board of Health, — Poor Belief Com- 
mittee^ — ^Inspectors of Nuisances,»^Principal & Agents 
Damages ••#••• •••••• 18 



Bbcobd . . • •• • Evidence, — ^Apipeal from a Conviction of District Magistrate 28 
Bbpobt •••#•• Of the Master,r-Cro8s Action, — Writ of Execution,— 'Set- 
tlement of Accounts, — •••«.. 91 

Bbsfonsibxijtt ••••#• Of Inn Keepers, — ^Appeal from t Judgment of District 

Court, — Deposit,— -'* Dépôt nécessaire/' 61 



Salary •••«•• Privilege, — Maoageri — Chief Overseerj—Servants and Mas- 

ter • ••••• •••••• •••••• ^tM 

Sals •••••• Of immoveable Property, — Cancellation thereof,— Third 

Holder,*— Costs •••• «••%•• •••••• 6 

Do. •••••« By '' Folle Enchète '' Sequestration. • • . • • •.•••• 16 

Do. •••••• Of ffoods,— Principal and A^ent ••.... •••••• 48 

Do. •••«•• Of Moveable property,-— Action in Damages,*— Transfer of 

purchaser's right and loss of 
Plaintiffs' title to sue pendente 
Ute ^..... 09 



RiCLB 



Do. 



• • • • • • 



ÈJOt • at • • • 

Seizure •••••• 


Séquestration •••••• 

Do. 

Servants. 


Do. 


Do. 


Settlement 


STIPENDIARY Ju AOISTRATI 
SUBGUARDIAN •••••• 


Succession 

Do. 


Sworn Broker 



VI 

Of Moveable property ,*-*Breach of contract conceniing de- 
livery,— CaBceUation of sale^^Appeal from a Joëg- 
ment of District Magistrate •••••• •••*•• 6t 

By levy,— Notice Previous to levy, — Tender of Money,— 
Application incidental to a sale by levy C. 0. 1CS7 C. 

ofC.P.812 ...... W 

By levy, — Folle Enchère,— Warrant for payment • 88 

Of Immoveable Property, — Original Debtorj-^TIliTd Hol- 
der,— «Joint Debtors, — Partial nullity of the seizure. • 8t 
Sale by Folle Enchère ••...• •••«.• 16 

Detailed account •••••• •••••• •••••• 79 

And Master, —Principal and Agent *' Gens de Service/'—' 

Stipendiary Magistrate •••••• • 19 

And Master, — Workmen and Laborers^^-Bankruptcy^^-^Pri- 

vilege, — Costs « •••••• tl 

And Master, — Salary, — Privilege, — Manager,— Chief Over- 
seer •••.•• •••••• 42 

Of accounts, — Report of the Master^— Cross Action, — ^Writ 

of Execution •••••• ••#•#• ••«••• 91 

Master and Servants, — Principal and Agent " Gtens de Ser- 
vice/* — Privilege •••••• •••••• 19 

Attorney, — Partition •••••• •••••• 32 

Partition, — Subguardian, — Attorney •..-•• W 

Under benefit of Inventory,— Prescription,— Emancipated 

Minor •••••• •••••• 

Bankruptcy, — Cessio Bouorum • •••••• 21 



Tacite Reconduction, • 
Temporary •••••• 

Tender of Monet •*•• 

Testament •••••• 

Third Arbitrators. . • • 



• • • • • 



Do. Holder 

Do. Do. 

Trader 

Transcpiption 

Transfer 



Do. 

Trespass 



Lease .. 

"Jouissance", — Possession, — '* Pas Géométriques,— Lease 
of Crown Land.*.. • 

Application incidental to a sale by levy C. C. 1257 G. of 
(/. P. 812, — Notice previous to levy • 

and Last Will,— Nullity,— Costs 

Homologation of the decision of the Arbitrators^— «Contes- 
tH tions between partners •••••• •••••• 

Joint Debtors, — Seizure of Immoveable property,— Partial 
Nullity of iho Seizure, — Original Debtors ••••#• 

Costs, —Cancellation of sale of an Immoveable Property, t 

Batikruptcy •••••• ••»<'•• 

Lease, — Mortgage, — ''nditors ...... •••»•• 

Of purchaser's right and loss of Plaintiff's title to sue pen- 
dente lite, — Sn!e of Moveable Property,— Action in 
damages ••••.. • 

Appeal from a jiKÎgmc nt of Dibtrict Magistrate, — Promissory 
Note, — Endorsem<»nt •••••• 

General Board of Health, — Quasi Delictus,— Poor Relief 
Committee. — Inspector of NuisanceSi — Principal and 
Agent, — Damages. . •••••• 



2» 



Undue Pfsference, ••• 
Do. Do 



Bankruptcy,— Books, — Accommodation Bills 
Cessio Honorum, — Judicial Mortgage .... 



86 
7« 

U 

82 
6 

U 
69. 



i 

I 



59 
9$ ■ 






II 



«T 



Vacant Estates Curator thereof 



• ••••• 



vn 



Wabrakt 
Will 

WOBK 

Do. 

WOBKHEN 

Wbit 



• • • • • 



For payment^ — Appeal from a Jadgment of the Master,*— 
Folle Enchère, — Sale by Forcible Ejectment 

Testament,— Nullity, Costs •••••• 

And Labor done, — Plea of unskilful workmanship • • » . 
do. do. on a Sugar Estate for fitting up and re- 

pairing the macbiuery •••••« 

And Loborers, — Masters and Servants, — Bankruptcy,— Pri- 
vilege, — Costs •...,. ..•••• 

Of Execution, — Settlement of accounts,— Report of the 
Master, — Cross action •••••• ••€••• 



88 

n 

3t 
98 
81 
19 



• I 



r 



ALPHABETICAL LIST OF GASES 



REPORTED ÏN THE COLLECTION OF 1868. 



PLAINTIFFS AND DEFENDANTS. 



A. B. the irife w A. B. the hoshand 



B 



• • • 



• • • • 



• • • • 



Bandally t^^ Rangoon. • • • 
Béffninot V8 Bëgoinot. . . • 
BeU v$ Lorquet & or, . . • 
B^richon (Widow) vi Bolgerd (J.). • 
Bolfferd (J .) t^^ Widow Giquel & ors. 
Bomanger V8 Rostand 
Boulineau vs Brue 



* • 



• • • • 



• • • 



• • t 



C. the wife vs C. the husband 
Campbell ft ors. t;^ The OrieAtal 

Bank Corporation • 

CarboneUPiddington & Co.i;^ Bouffé 
Crédit Foncier of Mauritius, Limited 

vs Géraudflé ft or 



• • • 



• • 



• • • • 



• • • 



D 



De the wife tm D. the husband 
Doorasamy & Co. bankruptcy) • 
Doorghen ft ors t^^Nie Queen. • . 
Dré (Widow) v$ L. Ducray 
Duchenne va Garreau. . • • 
Ducray ft ors vi Leclézio ft ors. . • 
Duponsel & ors vê Paillette ft ors. 
Duyergé ft ors vb Plasson & ors. • 



• % 



• • • 



Fouqoereaux the wife & on v$ Ghrad 
the wife & ore 



68 



96 

S2 
6 

91 
67&86 
IS5&78 

6$ 



81 

87 
98 

42 



90 
9 
94 
11 
82 
28 
82 
48 



• • • • 



%•% • 



7« 



G 



G. the wife vi G. the husband . . • 
Garreau vi Duchenne. . . . 
Germain vi Board of Health 
Gooroochand t^^ Ramehurn 
Government (Colonial) vt Kpem. 



H 



• • • 



• • 



• • • 



82 
84 
If 
69 
85 



Hardy E. (Cessio Bonorum) 
Harel va Castillon & ors. • 
Do. Vi Mallet & ors • • 
Harrison va Dibbs & anor 



• • • • 

• • • « 

• • • • 

• • • e 



69 

15 

79&68 

1 



• • • • 



• • • « 



L. & Je B. (Bankruptcy) 
Lalandelle va Casaven • • 
Langlois L & Ë. (Cessio Bonorum) 



M 



Me Intyre va Goumandy 
Majastre, Antelme & Co. va Arbuth 

not the wife & ors • • 
Maurel L. A. (Bankruptcy) 
Metcalf t;^ Brownrigg. • • • . » ^ 
Montille va Goburdhun & ors • • « 
Moiillion (Bankruptcy). • 



• • • 



• • • 



• • • 



• • • 



• • • 



Pellegrin & ors va Dromart 

Piddington t^^ Société des Forges^ 
Fonderies et Constructions de 
Pile Maurice • • • . • « « « 

Plasson & ors va Du vergé & ors» » • • 

Préaudet va Sornay & ors 



7&24 
60 
80 



65 

48 
SI 
8 
19 
26 



• • • • 



86 



17 
48 

68 



Il 



• « « • 

' • • • 



Queen V9 Mamet • • • . 
Ouéland (Bankruptcy) . . 



B 



Bault & ors va Million & ors 
Boger & anor t;^ The Ceylon Com- 
pany Limited & ors • • • • 
Bougier Eugène (Bankruptcy),. • . 



8 



• • • • 



• • « • 



Sers vi L'Etang 

Somay vi Préaudet & ors 



• • t • 



• • • • 



8S 

fi» 



89 

98 
66 



Union Mauricienne vi Dromart. ... 



61 
58 



Vieau «« GKmel & or . . . . *••« 
Yyaboary (Widow) v$ Pavadé .... 



W 



40 



6» 
10 



Wright VI L'Homme. . 



• . . • 






ALPHABETICAL LIST OF GASES 



REPORTED IN THE COLLECTION OF 1868. 



DEFENDANTS AND PLAINTIFFS. 



A. B. the husband aii A. fi. the wife 

Arbuthnot the wife & ors ati Ma« 

jastre» Antelme & Co. 



• • • • 



• • • • 



B 

Béguinot aie Béguinot . . 
Board of Health ata Germain • . . . 
Bolgerd J. ais Bérichon (Widow) . • 
Bouffé ats Carbonel^ Piddington & 

Brownrigg ats Metcalfe. • 
Brue ats Boulineau 



• • • • 



• • • • 



• • t • 



• • • • 



C. the husband ats C. the wife. • •» 
Casavero ats Lalandelle. • . « , « 

Castillon & ors ats Harel • « « « 

Ceylon Company Limited & ors ats 
Roger .... 



• • • • 



• • • 



• • • 



D 

D. the husband at% D. the wife. . • . 
Dibbs & anor ats Harrison • . • « 
Doorasamy & Co. (Bankruptcy) . • 
Dromart ats Pellegrin & ors • . . « 
Do. ats Union Mauricienne •• 
Duchenne ats Garreau . . 
Ducray L. ats Drë (Widow) 
Duvergé & ors ats Plasson & ors . • 

G 

G. the husband ats G. the wife .... 
Garreau ats Duchenne • « • , • . 
Guud the wife & ors ats Fouque- 

reaux the wife & ors. • . • . 

Géraudflé & or ats Crédit Foncier 

of Mauritius Limited 
Gimel & or ats Yieau. . • • 
Giquel (Widow) & ors ats Bolgerd J. 
Goburdhun & ors ats Montille, • • « 
Goumandy ais Mc Intyre 

H 



• • • • 



• • 



68 
48 



S2 
12 
91 

98 

8 

63 
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Hardy E. (Cessio Bonorum) 
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60 
15 

98 



90 
1 
9 
86 
40 
84 
11 
4S 
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72 

42 
69 
57&86 
19 
65 
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85^ 



L. & J B. (Bankruptcy) 

Langlois L. & E. (Cessio Bonoram) 

Leclëzio & ors aie Ducray & ors 

L'Etang att Sers 

L'Homme at$ Wright 

Lorqiiet & or atê Bell 
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• • 



• t • • 



» • 



• t • • 
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• • • • 



7ftS4 

80 

28 

61 

£ 
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Mallet & ors ats Harel • • 
Mamet ats Queen .... 
Maurel L A. (Bankruptcy) , . . , 
Millien & ors ats Widow Rault & ors 
Morillion (Bankruptcy) . . 



• • • • 
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• • • • 



• • • • 



79&88 
28 
81 
29 
26 



Oriental Bank Corporation at». 
Campbell & ors .... 
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• • • • 



• • • • 



• •• • 



Paillette & ors ats Duponsel 
Payadé ats Widow Vyaboury 
Plasson & ors ats Du verge & ors • « 
Préaudet & ors ais Somay & ors • • 

Q 

Queen ats Doorghen .... 
Quéland (Bankruptcy) .. 

R 

Ram churn ats Gooroochund 
Rangoon ats Bandally • . 
Rostand ats Boulanger . . . . , , 

Rougier Eugène (Bankruptcy) .... 

S 

Société des Forges^ Fonderies et 
Constructions de Plie Maurice 
ats Piddington ...» , . , , 

Somay & ors ats Préaudet & on • • 
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4A 



94 
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25&73 
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